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STANDARDS FOR CONGRESSIONAL DISTRICTS 
(Apportionment) 


WEDNESDAY, JUNE 24, 1959 


Hovse or REPRESENTATIVES, 
SuspcoMMITTree No. 2 or THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 346, 
Old House Office Building, Hon. Thomas J. Lane (chairman of the 
subcommittee) presiding. 

Present : Representatives Lane, Donohue, Toll, Kastenmeier, Kasem, 
Henderson, and Lindsay. 

Also present : Messrs. Shattuck and Finger. 

Mr. Lane. The committee will kindly come to order. 

Subcommittee No. 2 of the Judiciary Committee will conduct a 
hearing this morning in reference to H.R. 73 and H.R. 575. 

Both of these bills are concerned with the matter of congressional 
reapportionment and offer changes to the present Federal apportion- 
ment laws. 

(H.R 73 and H.R. 575 are as follows :) 


(H.R. 73, 86th Cong., 1st sess.} 


A BILL To require the establishment of congressional districts composed of contiguous and 
compact territory for the election of Representatives, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 22 of the Act of June 18, 1929, 
entitled “An Act to provide for the fifteenth and subsequent decennial censuses 
and to provide for apportionment of Representatives’, as amended, is hereby 
amended to read as follows: 

“Sec. 22. (a) On the first day, or within one week thereafter, of the first regular 
session of the Eighty-seventh Congress and of each fifth Congress thereafter, the 
President shall transmit to the Congress a statement showing the whole number 
of persons in each State, excluding Indians not taxed, as determined under the 
then most recent decennial census, and the number of Representatives to which 
each State would be entitled under an apportionment of the then existing total 
number of Representatives made upon the basis of such census by the method 
known as the method of equal proportions, each State to have at least one 
Representative. 

“(b) Under each apportionment made pursuant to subsection (a) of this 
section each State shall be entitled, in the Bighty-eighth and each subsequent 
Congress, to the number of Representatives shown in the statement transmitted 
by the President to the Congress in accordance with such subsection. It shall be 
the duty of the Clerk of the House of Representatives, within fifteen calendar 
days after the receipt of such statement, to send to the executive of each State 
a certificate of the number of Representatives to. which such State is entitled 
under this section. In case of a vacancy in the office of Clerk or of his absence 
or inability to discharge this duty, then such duty shall devolve upon the Sergeant 
at Arms of the House of Representatives; and, in case of vacancies in the offices 
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of both the Clerk and the Sergeant at Arms, or the absence or inability of both to 
act, such duty shall devolve upon the Doorkeeper of the House of Representatives. 

“(c) In each State entitled in any Congress to more than one Representative 
under any apportionment made pursuant to the provisions of subsection (a) of 
this section, there shall be established by law a number of districts equal to 
the number of Representatives to which such State is so entitled; and Repre- 
sentatives shall be elected only from districts so established, no district to elect 
more than one Representative. Each such district hereafer established shall 
at all times be composed of contiguous territory, in as compact form as prac- 
ticable; and, under apportionments made upon the basis of the eighteenth and 
subsequent decennial censuses, no district established in any State for the 
Eighty-eighth or any subsequent Congress shall contain a iumber of persons, 
excluding Indians not taxed, more than 20 per centum greater or less than the 
average obtained by dividing the whole number of persons in such State, ex- 
cluding Indians not taxed, as determined under the then most recent decennial 
census, by the number of Representatives to which such State is entitled under 
the apportionment made upon the basis of such census. 

“(d) Any establishment of congressional districts in any State shall be sub- 
ject to review, at the suit of any citizen of such State, by the district court of 
the United States for the district in which such citizen resides; and any court 
before which a case involving the establishment of such districts may be pend- 
ing shall give precedence thereto over all other cases or controversies, and if 
such court be not in session it shall convene promptly for the disposition 
thereof.” 


(H.R. 575, 86th Cong., 1st sess.] 


A BILL To require the establishment of congressional election districts composed of con- 
tiguous and compact territories, and to require that the districts so established within 
any one State shall contain approximately the same number of inhabitants 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 22 of the Act entitled 
“An Act to provide for the fifteenth and subseque nt decennial censuses and to 
provide for ee eee of Representatives in Congress”, approved June 18, 
1929, as amended (2 U. . 2a), is amended by striking out subsection (c) and 
inserting in lieu thereof the following : 

“(c) Each State entitled to more than one Representative in Congress under 
the apportionment provided in subsection (a) of this section, shall establish for 
each Representative a district composed of contiguous and compact territory, 
and the number of inhabitants contained within any district so established shall 
not vary more than 10 per centum from the number obtained by dividing the 
total population of such States, as established in the last decennial census, by 
the number of Representatives apportioned to such State under the provisions 
of subsection (a) of this section. 

“(d) Any Representative elected to the Congress from a district which does 
not conform to the requirements set forth in subsection (c) of this section shall 
be denied his seat in the House of Representatives and the Clerk of the House 
shall refuse his credentials.” 

Mr. Lane. At present the law in effect concerning apportionment 
is the law enacted in 1929 popularly known as the Automatic Appor- 
tionment Act which was amended in 1941 whereby the method of equal 
proportions was adopted for the mathematical standard to be used 
in apportioning the numbers of Representatives among the several 
States. 

Prior to the act of 1929 almost all prior apportioning acts, start- 
ing from 1842, required congressional districts to conform to certain 
standards; namely, compac tness, contiguity, and equality of popula- 
tion. By the act of 1929 those standards were no longer required. 
Both bills before us for consideration, in effect, restore those stand- 
ards, although the bills vary in some degree in that respect and in 
other particulars which I trust will be more fully developed during 
the course of these proceedings. 
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It may be advisable for the committee to suspend, if there is a 
quorum call in the House. The House of Representatives goes into 
session today at 11 o’clock to continue debate on H.R. 3. If there is 
a quorum call shortly after 11 o’clock, as I say, we will have to sus- 
pend for the time being, and we will return immediately to follow 
up on our hearings. 

The first witness to honor us this morning with his presence is the 
chairman of the House Committee on the Judiciary. And I know the 
chairman has been very, very much interested in this subject matter 
for a good many years. In fact, I recall that back about 10 years 
ago he was one that was very active in the passage of that legislation 
at that time, and, of course, it is a privilege for Subcommittee 2, which 
is part of his committee, to hear him this morning, as the first witness, 
as the author of H.R. 73. 

So, if you will proceed, Mr. Celler, we will appreciate your remarks. 


STATEMENT OF HON. EMANUEL CELLER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK; ACCOMPANIED BY 
WILLIAM R. FOLEY, GENERAL COUNSEL, HOUSE COMMITTEE ON 
THE JUDICIARY 


Mr. Cetier. Mr. Chairman and members of the committee, in my 
appearance here this morning in support of my bill, H.R. 73, to require 
the establishment of congressional districts composed of contiguous 
and compact territory for the election of the Representatives, and for 
other purposes, I beg the indulgence of the members of this subcom- 
mittee in order to make a personal preliminary remark. 

I wish to assure the members that my sponsorship of this legisla- 
tion is completely devoid of any partisan political consideration or 
motivation. I have been a student of this problem for many years and 
I have labored long, with the hope of achieving the enactment of what 
I term vitally needed legislation. 

And permit me at this point to just quote a paragraph from a very 
interesting article entitled “The Donkey, the Elephant, and the Gerry- 
mander,” which appeared in the Reporter magazine of September 16, 
1952. 

The process of designing a congressional district in an unfair and unnatural 
way to give one political group an advantage over another is known as gerry- 
mandering. The gerrymander is just as alive today as it was back in 1812, 
when a part of Massachusetts was laid out to such obviously political purposes 
that Gov. Elbridge Gerry’s enemies forever put his name upon the method. 

You may remember that he devised districts that looked, as some- 
body said, “like a salamander.” And somebody said, “No, a gerry- 
mander.” That is where the term has come from. 

(The article in the Reporter, referred to, is as follows:) 

[From the Reporter, Sept. 16, 1952] 
THE DONKEY, THE ELEPHANT, AND THE GERRYMANDER 
(By Chalmers Roberts) 

“First they took away some Democratic stuff. Next they added more Demo- 

crats than they took away. And finally they gave him some new Republican 


stuff. But the net result was just a small Democratic gain, and the district’s 
still safe for a Republican.” 
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Such is one politician’s description of how the Republican-controlled Pennsyl- 
vania Legislature reshaped the congressional district of Representative James 
G. Fulton, a Pittsburgh Republican, who therefore may confidently expect 
to be returned to Washington by the voters this November. 

The process of designing a congressional district in an unfair and unnatural 
way to give one political group an advantage over another is known as gerry- 
mandering. The gerrymander is just as alive today as it was back in 1812, 
when a part of Massachusetts was laid out to such obviously political purposes 
that Gov. Elbridge Gerry’s enemies forever put his name upon the method. 

The story of Fulton’s Pennsylvania district has been repeated across the 
United States in 1951-52 as State legislatures have altered the boundaries of 
their congressional districts to adjust to changes in the number of Congressmen. 

To make the House representative of people rather than States, as was in- 
tended, its Members must not only be elected every 2 years but should come 
from districts both contiguous and compact in territorial outline, and of approxi- 
mately equal population. 

Now the reshuffling necessary because of the 1950 census figures has been 
completed. Seven States received additional representation: California, seven 
new Congressmen; Florida, two more; Maryland, Michigan, Texas, Virginia, and 
Washington, one more each. Since the House will continue to have 4285 Mem- 
bers, the gains are compensated for by these losses: Pennsylvania 3; Mis- 
souri, New York, and Oklahoma, 2 each; Arkansas, Illinois, Kentucky, 
Mississippi, and Tennessee, 1 each. All these changes represent the ebb and 
flow of population in the 1940-50 decade and if they were properly divided 
within the States, they would make for a more representative House member- 
ship. In addition to the States that had to change the number of their districts, 
Ohio (which had done nothing since the 1910 census) redesigned its districts 
though it neither gained nor lost a seat. West Virginia, which also didn't gain 
or lose, shifted a single county, an act which can be ignored, politically speaking. 


ODD FIGURES 


Ideally, each district should have a population of 344,586—the figure arrived 
at when the total 1950 U.S. population of 150,697,361, minus the voteless 802,178 
who live in the District of Columbia, is divided by 435. But Texas has a 
district with 802,102 people, the most populous in the Nation. At the other 
extreme is South Dakota’s Second District, with only 158,147. A vote in the 
latter district thus has the weight of more than five in the former district. 
Nevada has only 160,084 inhabitants, and since each State is entitled to at least 
one Representative, its Congressman has the second lowest number of constit- 
uents. 

The extremes within States are great: Michigan’s biggest district now will 
have 523,334 and its smallest only 178,251. Texas’ smallest district, compared 
to the one with 802,102, will have only 225,742. Incidentally, House Speaker 
Sam Rayburn’s unaltered district now has a population of only 226,865, a 12.5- 
percent drop in the decade. 

Because the politicians in the States of Texas and Washington could not 
agree on how to redistrict, each will name its additional Congressman at large. 
This means the Texan will represent all 7,711,194 citizens while the Washing- 
tonian will represent all 2,378,963 in his State, both patent impossibilities as 
well as violations of the principle of House membership. 

In addition, both New Mexico and North Dakota continue to choose their two 
Representatives apiece at large. Connecticut elects one of its six at large, and 
the tradition has been established that the job goes to someone of Polish descent, 
regardless of party. 

Of course, it is a practical impossibility for each congressional district to 
number exactly 344,586, or any other ideal number, since no State can have 
a fraction of a House Member. The American Political Science Association 
has recommended a variation of 10 or 15 percent, plus or minus, as a fair rule. 
Using the more liberal 15-percent variation and the 1950 figures, we find that 81 
districts will be overpopulated, 78 will be underpopulated, and 276 will fall 
within the 15 percent standard. 

Thus 159, or more than 36 percent of the districts for the next 10 years, will 
violate a reasonable rule for size of constituency, and 99 of the 159 are in States 
whose legislatures have just redistricted or should have done so but were unable 
to agree on a redistricting plan. 
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ODD SHAPES 


To accomplish political ends, legislatures create odd-shaped districts, with 
poundaries going hither and yon to encompass party faithful in “safe” counties, 
wards, or precincts and to ayoid the independents or those who stubbornly 
adhere to the opposing party. The original gerrymander—a Massachusetts 
legislative district—looked like a salamander to painter Gilbert Stuart, but an 
editor commented that it should more appropriately be called a gerrymander. 

Rural-dominated State legislatures (and practically all of them are) have 
been discriminating for generations against the growing urban population. This 
has been glaringly evident in the recent reshuffling of congressional districts as 
it was in the post-1940 reshuffles. Cities in the 300,000 to 650,000 population 
bracket, entitled to one or two Congressmen themselves and often an additional 
Congressman for their urbanized fringes, were especially discriminated against. 


CITY SLICKERS OUTSLICKED 


Of the 74 overpopulous districts (not counting the 7 at large which are in this 
category), at least 50 are strictly urban or suburban in character. 

As of now, the largest district populationwise in Alabama contains Birming- 
ham. This particular district has increased 20.5 percent in the decade, but the 
legislature has done nothing about it. The most populous district in Colorado 
contains Denver; that in Georgia contains Atlanta; that in Indiana contains 
Indianapolis; that in Kentucky contains Louisville; that in Oregon contains 
Portland; the most populous district in Tennessee contains Memphis; that in 
Washington contains Seattle; the one in Wisconsin contains Milwaukee; and 
the three most populous in Texas contain, in this order, Houston, Dallas, and 
San Antonio. 

In some cases, for purposes of fragmentizing urban population, city wards 
or thickly populated suburbs are tied to rural counties. Buffalo, for example, 
is so divided that rural Republicans can offset urban Democrats in at least 
one district. 

STRANGE SENIORITIES 


Seniority in the House is related to small districts because they are usually 
“safe” districts, based on a rock-ribbed vote which returns the same man time 
after time until he climbs the congressional ladder to an important committee 
chairmanship. 

The House has 19 standing committees. Of the 38 top Republicans and 
Democrats, half of whom will be chairmen in the next Congress and the other 
half ranking minority members, 14 come from small districts under the 15- 
percent variation limit, only 5 come from districts over the limit, and 19 come 
from districts within the limit. Of the 435 Members of the House, 18 percent 
are from small districts. But of the 38 ranking committee chairmen, 48 percent 
come from small districts. (These figures are based on the 83d Congress and 
the 1950 census. ) 

Redistricting is also used to kill off, or to try to kill off, political enemies 
within the party in power. In New York, for example, the Republican legis- 
lature threw into the same district Republican Representative Edwin Arthur 
Hall and Sterling Cole. Hall, a party maverick embarrassing to the party 
leaders, called the redistricting the “most barefaced, lewd, and rotten” gerry- 
mander in history and immediately hit the campaign trail against Cole, who 
nonetheless won the primary. In Mississippi, the Democratic bosses tossed 
together Representatives Thomas G. Abernethy and John Rankin, a pair of locally 
out-of-favor Dixiecrats. 

The Republican Ohio Legislature carefully put Representative Walter B. 
Brehm, who had been convicted of taking political contributions from one of 
his clerks, into the same district with spotless Representative Thomas A. Jen- 
kins, also a Republican. Brehm took the hint and announced his withdrawal. 


LEGAL CHEATING 


3ut the most reprehensible and most undemocratic uses of redistricting con- 
sist in one political party's efforts to kill off incumbents of the other party, to 
shore up its own members in shaky districts, and to insure that new districts 
will give the right results in the next election. 
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In California, the Republicans set out to capture most of the seven new House 
Seats and to unhorse some incumbent Democrats in the process. How well they 
succeeded only the November election will tell, but the GOP view at national 
headquarters in Washington is that 18 districts are now Republican, or lean that 
way, while 12 are Democratic, or lean that way, compared to present split of 
13 to 10. In this view, the Republicans will win a net of five of the seven new 
seats (not necessarily new districts, however). The Democrats have been howl- 
ing that the GOP so scalped them that the division may be as one-sided as 20 
to 10. All this, of course, before the voters have cast a single ballot. 





That odd-shaped California district shown above will be represented by 
Samuel W. Yorty, a Democrat. It got that way because the legislature scraped 
as many Democrats as possible from the adjoining Republican district of Donald 
L. Jackson. Result: Yorty’s district now has a population of 434,295 to Jack- 
son’s 228,712 and Jackson won't have to worry any more. 

Touching Yorty’s district at one point is that of Chet Holifield, a strong Dem- 
ocratic votegetter. The GOP figured he was unbeatable anyway, so they dumped 
all the adjoining Democrats possible into Holifield’s area, now the largest in the 
State with a population of 451,322. Result: The GOP has a good chance to 
beat Democrat Clyde Doyle, many of whose stanch Democratic supporters now 
find themselves in Holifield's district. 

In San Francisco, the gerrymandering was aimed at unhorsing Representative 
Frank Havenner, who was severed from the strongly Democratic waterfront; 
even the district’s number was switched to add to the confusion. The San 
Francisco News, a Scripps-Howard paper, condemned the gerrymander as & 
“butcher knife and hacksaw” job on the city and “a ruthless abuse of partisan 
political power.” Hearst’s Call-Bulletin wrote: “the carefully laid plan of 
San Francisco Republicans to convert [Havenner’s district] into a GOP strong- 
hold by including in it the more conservative sections of the city and excluding 
the more liberal areas” may have “fallen short of the mark.” Again, the Novem- 
ber election will tell. But there is no doubt of the effort. 
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Next, consider Ohio. That map of Cuyahoga County’s four districts above 
shows how the Republican Legislature divided up the county to insure two 
Republican and two Democratic Congressmen, based on voting records of wards 
and towns. Representative George H. Bender, now Ohio’s Congressman at 
large, was carefully tucked into one of the two Republican districts. In fact, 
Bender's home is on the county line, and “My bedroom now is in Cuyahoga,” 
as he puts it. 

Curiously, the Ohio Legislature forgot about the town of Linndale (popula- 
tion 403) in laying out the boundaries of the new districts. Hence, instead of 
being part of the Republican 20th which surrounds it, Linndale is a part of the 
Republican 23d. It is now called the Pakistan district. 

Turn to Illinois and Democratic Representative Peter F. Mack. He is the 
only downstate Democrat, except for one in an East St. Louis district, and the 
legislature is Republican. So, because Illinois lost one House seat and the 
figures showed it had to be taken out of the downstate area (not to mention 
the fact that the Governor is a Democrat), Mack was thrown into the same 
district with Republican Edward H. Jenison. The new district, judged by 1950 
votes, has a small Republican majority. 
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OC Cee ea? 


Before we leave the Republican legislatures, a look at New York is necessary. 
Consider that odd-looking New York district shown above, the new 12th. This 
eorridor district stretches across Brooklyn, including prosperous districts and 
avoiding public-housing areas, in an open effort to break the Democratic lock 
on the borough and return a Republican to Congress. 

A Brooklyn Republican in the New York State Assembly declared that the 
district would give “adequate articulate representation” within the borough to 
the “341,000 Brooklyn Republican voters.” There was no comparable move for 
the outvoted upstate Democrats, however. 

New York lost two House seats and the legislature handled it this way: One 
less GOP seat upstate (handily getting rid of the maverick Edwin Arthur 
Hall), two out of Democratic New York City, plus a new district on fast-grow- 
ing Republican Long Island. If the Brooklyn gerrymander pays off, the GOP 
experts figure on a gain of five House seats in the State. 


THE DEMOCRATS TOO 


Now let’s see what a Democratic-controlled legislature does on redistricting. 
Consider Missouri and Virginia. 

Missouri lost two House seats by the 1950 census, and the legislature tried 
to make sure the current sizable advantage would stay on the Democratic side. 
The only undersized new district is Democratic. Two Democrats were thrown 
together, as were two Republicans—Dewey Short and ©. K. Armstrong. Arm- 
strong felt so strongly about it that he and the State GOP brought on a court 
battle to block the redistricting but lost out in the State supreme court. Arm- 
strong then withdrew as a candidate. 

In Virginia the legislature acted on two major premises: Create no GOP dis- 
trict and, as one State delegate put it, “provide for Judge Smith.” The judge 
is ultraconservative Representative Howard W. Smith, sponsor of the Smith 
Act. The way he was taken care of was to make a new district out of that 
part of Virginia just across the river from Washington, a district inhabited, from 
the judzge’s viewpoint, by too many former northern Democrats and Government 
employees with “radical” ideas. So the judge has moved, legally speaking, from 
his Alexandria house to his Charlottesville farm in the midst of a rural district 
where the thinking is satisfactory and the vote certain. 

The few Republicans in the legislature proposed the creation of compact dis- 
tricts with scrupulously equal populations in contrast to the excessive variations 
under the plan adopted. The GOP proposal would have put together all the 
Republican areas in the western end of the State, abutting the Tennessee GOP 
counties. This would almost certainly have resulted in the election of a Repub- 
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lican Congressman from the Old Dominion. The Democrats, of course, neatly 
split the rebellious counties once again and tacked them onto an adequate number 
of safely Democratic areas. 

FROZEN SEATS 


In the five elections under reapportionment after the 1940 census (elections of 
1942, 1944, 1946, 1948, and 1950), only 114 of the 435 House seats have ever 
switched from one party to another. In other words, before any general election 
vote was cast in the last decade, the fate of 321 seats had already been settled 
by tradition and by State legislatures. Of these 321 safe seats, 103 belonged to 
solid South Democrats and 145 were Republican. 

Thus the biennial battle for control of the House has, in fact, been reduced 
to a struggle for only a fourth of the seats. Even of those which have changed 
hands in the past decade, a fair number swung away from the dominant party 
on only a single occasion, 

In the light of this longstanding limitation on the democratic process, the 
newest reapportionment, replete with efforts to freeze seats for one party or 
the other, only intensifies the unrepresentative nature of much of the House 
membership. This November's election will show whether or not the State legis- 
lators were smart enough to freeze an even greater number of House seats. 

Two points offered in defense of some of the boundaries drawn by the gerry- 
manderers should be mentioned. One is that many State constitutions require 
the legislatures to follow county lines. But the Supreme Court has declared 
that Congress may set the standards to be followed by States in designing House 
districts, and such a standard would override a State constitutional provision. 
Secondly, a justification for carving a district of odd shape is the “community of 
interest” theory; i.e., to gather together people “on the basis of wealth and income 
and things along that line,” as one Californian put it. This theory of class 
division would seem to be somewhat foreign to the philosophy of American gov- 
ernment. 

THE CELLER BILL 


Representative Emanuel Celler, the Brooklyn Democrat who heads the House 
Judiciary Committee, has proposed a bill to require that no district vary more 
than 15 percent plus or minus from that State’s ideal population-per-district 
figure, require that districts be compact and contiguous, forbid Congressmen 
at large in any State with two or nrore House members, and permit the Federal 
courts lo hear causes in which these standards are allegedly breached. 

The first draff of Celler’s bill—which would have gone into effect this year— 
got nowhere. Now Celler hopes to get a new bill through the next Congress in 
1953 by delaying the effective date until after the 1960 census figures are in. 
This would be five Congresses away. Since the average House term of service 
is only 6 years, it is possible that a majority would vote for something that prob- 
ably wouldn't affect most of them personally. Celler at one point informally 
agreed to drop the at-large ban in a political move to win the support of Speaker 
Rayburn (whose home State, Texas, will have a Representative at large at least 
until the 1960 census), but with a 1060 deadline that concession should not be 
necessary. 

It would be simple, of course, to determine whether each district was within 
the 15 percent rule. Much more difficult would be the compact-and-contiguous 
test, although such a Federal provision was in force from 1842 to 1929. Evena 
district which by any reasonable rule falls within such territorial deseription 
can still be a gerrymandered district, but certainly the number of such districts 
would be drastically reduced from the present total. 

Perhaps the most important provision in the proposed Federal law is that 
permitting the Federal courts to take a hand. Up to now, the attitude of the 
Supreme Court has been that redistricting is a legislative matter and that the 
only remedy for injustice lies with the legislatures themselves. But a specific 
act of Congress permitting court supervision of contested redistricting would 
change that, and the Federal courts would be as nonpolitical a referee as it is 
possible to find. 


Mr. Cetier. For the benefit of those who were not present some 
years ago, I wish to point out that in the 81st and 82d Congresses, as 
chairman of the Committee on the Judiciary, I appointed special sub- 
committees to make a study of this problem and the gentleman from 
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Massachusetts who is now in the chair today was the chairman of that 
subcommittee in the 82d Congress. You may recall that this sub- 
committee conducted thorough hearings on the redistricting which 
took place in the States of New York and California and made an 
overall study of the redistricting of the various States after the census 
of 1950. 

The problem of congressional apportionment and redistricting is 
one that has been with the Congress for many, many years, in fact 
since the formation of the Union. It is not my purpose at this time 
to take up the time of the subcommittee by describing the historical 
development of this problem. Instead, I ask permission of the Chair 
to insert at this point in the record an article which I wrote entitled 
“Congressional Apportionment—Past, Present, and Future.” 

And I should like to place that in the record, Mr. Chairman. 

Mr. Lane. Without objection, that may be done. 

(The article referred to is as follows :) 


CONGRESSIONAL APPORTION MENT—PAST, PRESENT, AND FUTURE 


(By Emanuel Celler’) 


Reprinted from the symposium on Legislative Reapportionment published as the 
spring, 1952, issue of Law and Contemporary Problems, Duke University 
School of Law, Durham, N.C. 


INTRODUCTION 


From the debates of the Constitutional Convention to those of the present 
Congress the question of congressional apportionment has been one of the most 
discussed problems in our National Legislature. A mere reading of the debates 
on this question of apportionment reveals the conflicting interests of the large 
and small States and the extent to which partisan politics permeates the entire 
problem. 

Our Founding Fathers believed they had obtained a solution,to the conflict of 
interests of the large and small States in the compromise of equal representa- 
tion in the Senate coupled with representation according to population in the 
House of Representatives. 

However, the history of apportionment in the House of Representatives up to 
the present day clearly indicates that the solution of our Founding Fathers 
was just a compromise and not a real solution. 


CONSTITUTIONAL REQUIREMENTS AND EXISTING LAW 


Article I, section 2, paragraph 3, of the U.S. Constitution as amended by the 
14th amendment provides that: 

“Representatives shall be apportioned among the several States according 
to their respective numbers, counting the whole number of persons in each State, 
excluding Indians not taxed. 

“The actual enumeration shall be made within 3 years after the first meeting 
of the Congress of the United States, and within every subsequent term of 10 
years, in such manner as they shall by law direct.” 

Thus, the Constitution provides for the apportionment of representatives upon 
the census of population. While it does not state that a new apportionment is 
mandatory after each census, it appears that such a requirement may be in- 
ferred. The action of the Congress in providing for a new apportionment after 
each census except in the case of the census of 1920 supports such a conclusion. 

The right of Congress to regulate the apportionment of Representatives and 
the redistricting of congressional districts stems from the provision in the 
Constitution providing that the times, places, and manner of holding elections 
for Senators and Representatives shall be determined by the State legislatures 
subject to action by the Congress.” In its attempts to solve the problem of appor- 


1Member of the bar of the State of New York. Representative in Congress from the 
State of New York. Chairman, Committee on the Judiciary, House of Representatives. 
2U.S. Constitution, art. I, sec. 4 
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tionment the Congress until 1842 limited the exercise of its legislative power to 
changing the size of the House and left the election of its Members from districts 
to the uncontrolled action of the various State legislatures. From 1842 to 1929 
Congress not only legislated on the size of the House of Representatives but 
also, at various times, established standards for the election of its Members 
from congressional districts. 

In 1929 Congress, mindful of its failure to reapportion after the census of 
1920, concentrated its efforts upon the avoidance of such a failure in the future. 
It enacted a plan for automatic reapportionment which is the existing law with 
minor amendments.’ 

Under the existing law the apportioning of the membership of the House of 
Representatives is automatic. The President is required to submit to the Con- 
gress on the first day of its convening or within a week thereafter, a statement 
showing the number of Representatives each State is entitled to have on the 
basis of the decennial census of population. These figrues which are presented 
to the Congress are based upon the statutory requirements that the size of the 
House will be 435 Members and that the method of computation used is the 
method of equal proportions. 

Unless the Congress changes either the size of the House or the method of 
computation, the law requires that within 15 calendar days after the reception 
of the President’s message by the Congress, the Clerk of the House of Repre- 
sentatives shall submit to the Governor of each of the States a certificate of the 
number of representatives that State is entitled to have in the ensuing Congress. 

That procedure was followed in 1950 and the apportionment therein ig the 
basis for current action by State legislatures.‘ 

The existing statue further provides that until a State is redistricted in a 
manner provided by its laws after any apportionment, the Representatives to 
which the State is entitled shall be elected in the following manner: (1) If there 
is no change in the number of Representatives, they shall be elected from dis- 
tricts then prescribed by the law and if any run at large they shall continue 
to be so elected; (2) if there is an increase in the number of Representatives, 
then these additional Representatives run at large and the others are elected 
from the then prescribed districts; (3) if there is a decrease in the number of 
Representatives but the number of districts is equal to such decreased number, 
then they shall be elected from the districts; (4) if the number of Representa- 
tives is decreased but the number of districts is less than the number of Repre- 
sentatives, then the excess of Representatives are to be elected at large and the 
others from the existing districts; and (5) if the number of Representatives is 
decreased and the number of districts in the State exceeds that number, then 
all are elected at large. It should be noted however that the Congress may at 
any time change the statutory provisions. 

Furthermore the constitutional right of each House to be the judge of the 
elections and qualifications of its own Members should be borne in mind.* 


HISTORY OF CONGRESSIONAL ACTION 


For many years the Congress escaped the full impact of the apportionment 
problem by enactments increasing the size of the House of Representatives. 
Those States that lose seats are naturally disposed to support legislation to 
increase the size of the House so that they would not lose their representation. 

Article I, section 2 of the Constitution specified the number of Representa- 
tives that each of the 13 States was entitled to. The total of that allotment was 
65 Members. That apportionment has often been called the constitutional appor- 
tionment. 

After the first census of 1790, which met the requirement of section 2, article 
III of the Constitution, Congress passed an apportionment bill. It is interest- 
ing to note in passing that the bill was the object of the first Presidential veto. 
After a motion to override the veto had failed, a new bill, obviating the Presi- 
dential objections, was enacted.’ That act fixed the membership of the House at 
105 under a ratio of 1 Representative for every 33,000 persons; all fractions in 





746 Stat. 21 (1929) ; 55 Stat. 761 (1941), 2 U.S.C. sec. 2a (Supp. 1950), 
* Message of the President, H. Doc. No. 36, 82d Cong., Ist sess. (1951). 
5U.S. Constitution, art. I, sec. 5. 

*1 Stat. 253 (1792). 
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that quota were disregarded. It further allotted a number of Representatives for 
each State. 

The next apportionment act after the second census in 1800 provided a House 
consisting of 141 Members with a ratio of 1 for every 33,000 individuals.’ It 
maintained the practice of disregarding all fractions in the quota. 

In 1811 the third apportionment bill altered the ratio to 35,000 and allotted 
Members to the several States so that the total was 181.° 

The apportionment act enacted after the fourth census of 1820 provided for 
quotas which totaled 212 Members under a ratio of 40,000." 

The act of May 22, 1832, which was based upon the fifth census of 1830, in- 
creased the ratio of 47,700, which resulted in a House of 240 Members.” 

After the sixth census of 1840 the Congress altered the procedure of its prede- 
eessors. The apportionment act of 1842 established a ratio of 70,680 for each 
Member and provided further “one additional Representative for each State 
having a fraction greater than one moiety of the said ratio. Under the specified 
method of computation the total membership of the House was reduced to 22 
which was the total number of Representatives specified in the act.” 

The reduction in membership from 1832 was 17, but since 2 new States with 
4 Members were included, the membership of the previously admitted States 
was reduced by 21. After the census of 1850 the Congress adopted what is gen- 
erally known as the Vinton method, under which the population of the country 
was divided by the number of Members in the House, resulting in the number 
of persons for each district. Then that figure was divided into the population 
of each State in order to give the exact quota for each State. Then each State 
was assigned one Representative to meet the constitutional requirement after 
which a Representative was allotted to each of the other States for each whole 
number in its exact quota. The unassigned Representatives were then allotted 
in order to the States having the highest fractions.“ The act fixed the size 
of the House at 233. 

An attempt was made to fix the size of the House at 235 until the next appor- 
tionment, but a change occurred in 1852 when the size was increased to 23¢ 
with the provision that it should revert to 233 at the next apportionment.” 

The attempt to limit the size of the House failed with the changes enacted in 
1862.* This act of 1862 fixed the number of Representatives at 241. 

The act of February 2, 1872,” continued the Vinton method and fixed the 
size of the House at 285. 

The apportionment act of February 25, 1882,” provided for a membership in 
the House of 325 and specified the number assigned to each State, following 
the Vinton method. 

The act of February 7, 1891," provided for a House of 356 Members,, again 
employing the Vinton method. 

In January of 1901 an apportionment Act’ increased the number of Members 
to 386 and allotted them under the Vinton method. 

The apportionment act of 1911” fixed the House at 433 Members, with the 
proviso that should Arizona or New Mexico be admitted prior to the next appor- 
tionment it would be entitled to one Representative. The admittance of both 
of these States subsequently raised the membership figure to 485. In this act 
the House adopted a new method of computation, popularly called “major 
fractions.” 

After the 14th census in 1920 serious question was raised as to the accuracy 
of the census figures. The net result was that no reapportionment occurred al- 
though some attempts were made. In all, 42 bills were introduced in the House 
of Representatives but none passed. 

In 1928 an attempt was made to pass an automatic apportionment bill, but 
without success. 


72 Stat. 128 (1803). 
52 Stat. 669 (1811). 
®3 Stat. 651 (1822). 
104 Stat. 516 (1832). 
15 Stat. 491 (1842). 
29 Stat. 432 (1850). 
310 Stat. (1852). 






412 Stat. 353 (1862). 
%17 Stat. 28 (1872). 
1622 Stat. 5 (1882). 
17 26 Stat. 735 (1891). 
18 31 Stat. 73 
2 37 Stat. 13 
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In June of 1929 an act ” was passed which provided for an apportionment un- 
der: (1) the method of the last preceding apportionment; (2) the method of 
major fractions; and (3) the method of equal proportions. It provided that the 
President should submit to the Congress the apportionment population of every 
State showing the apportionment of each State according to the then existing 
membership of the House under each of the three methods. Then if the Congress 
did not enact a new act, each State was entitled in the second succeeding Con- 
gress and each subsequent Congress thereafter to the number of Representatives 
shown by the method used in the last preceding census. 

The requirements of the Reapportionment Act of 1929 were complied with in 
December 1930 and the Congress took no action. Since the method used in the 
last preceding apportionment in 1910 was that of major fractions that method 
was followed. There was no change in the size of the House. 

Due to the enactment of the 20th amendment, it was impossible for the Presi- 
dent in 1940 to comply with the requirements of the act of 1929 to submit a re- 
port since the census had not been taken in January of 1940. Remedial legisla- 
tion Was enacted™ by requiring the report to be submitted within 1 week of the 
beginning of the first session of the 77th Congress, and each fifth Congress there- 
after. 

The Automatic Reapportionment Act of 1929 was amended in 1941 by changing 
the method to that of equal proportions.* 

The President transmitted a reapportionment message to the 82d Congress on 
January 9, 1951." At the present time the Congress has taken no action on 
the census of 1950 so that the size of the House remains 435 under the method 
of equal proportions, 

Prior to 1842 the Congress in the exercise of its power under section 4 of 
article I of the Constitution limited itself to the apportionment of the member- 
ship of each State and did nothing concerning the election of the Members 
making up the quotas. This policy was maintained even though some of the 
States went so far as to petition Congress for an amendment providing for 
congressional elections by districts. By 1542, 22 States were eniploying the 
method of election from districts 

Finally the Apportionment Act of June 1842™ contained a provision that the 
representatives under that apportionment should “be elected by districts cor- 
posed of contiguous territory equal in number to the number of Representatives to 
which said State may be entitled, no one district electing more than one Repre- 
sentative.” In approving the enactment of this bill President Tyler expressed 
misgivings as to the power of Congress to command States to make or alter 
their existing regulations. In 1850 the act enacted deleted the provision con- 
eerning election from districts. However, in 1862 Congress restored the require- 
ment that districts be composed of contiguous territory” and repeated that 
same requirement 10 years later with a further proviso that the districts should 
contain “as nearly as practicable an equal number of inhabitants.” These 
requirements were renewed after 1880 and again in 1891. 

In 1901 an additional requirement was added, to those previously written, by 
the act of January 16, 1901, which provided that districts be composed of 
“compact territory.” In 1911 these requirements were repeated.” Since 1911 
all the apportionment acts failed to renew or continue the requirements of 
compactness, contiguity, and equality of population. 

The question of congressional control over the acts of the State legislatures re- 
garding apportionment Was first met in 1848 when objections were raised con- 
cerning the election of certain Members from States wherein the elections were 
not held by districts. By parliamentary maneuver the House avoided the direct 
issue and the Members in question retained their seats. In 1901 the power of 
Congress to regulate districts was challenged in an election case, but this time 
the House took no action and the Member retained his seat. In 1910 the House 
was faced with a similar issue, but no action was taken. 

Although the most direct attack upon the power of the Congress to regulate 
redistricting under article I, section 4, of the Constitution is found in the reports 





46 Stat. 21 (1929). 

154 Stat. 162 (1940). 

255 Stat. 761 (1941), 2 U.S.C. sec. 2a (Supp. 1950). 

= Message of the President, H. Doc. No. 36, 82d Cong., Ist sess. (1951). 
5 Stat. 491 (1842). 

12 Stat. 572 (1862). 

17 Stat. 28 (1872). 

31 Stat. 7383 (1901). 

37 Stat. 13 (1911). 
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of the House itself, it appears to be well established by the decisions of the U.S. 
Supreme Court that the Congress has general supervisory power over the subject 
of the elections of the representatives, including the manner in which a State 
is divided into congessional districts.” 

It should be noted that while it appears from these decisions that Congress has 
the power to regulate districting in the States of congressional districts the Su- 
preme Court has never passed directly on the point. The Court, however, at no 
time in passing on these various reapportionment acts ever intimated that they 
were unconstitutional. In the case of Colegrove v. Green Mr. Justice Frank- 
furter in a majority opinion seems to invite congressional action in the following 
statement: ” 

“The one stark fact that emerges from a study of the history of congressional 
apportionment is its embroilment in politics, in the sense of party contests and 
party interests. The Constitution enjoins upon Congress the duty of apportioning 
Representatives ‘among the several states * * * according to their respective 
Numbers. * * * Articie I, §2. Yet Congress has at times been heedless of this 
command and not apportioned according to the requirements of the Census. It 
never occurred to anyone that this Court could issue mandamus to compel 
Congress to perform its mandatory duty to apportion. ‘What might not be done 
directly by mandamus, could not be attained indirectly by injunction.’ Chafee, 
‘Congressional Reapportionment’ (1929) 42 Harv. L. Rev. 1015, 1019. Until 
1842 there was the greatest diversity among the States in the manner of choosing 
Representatives because Congress had made no requirement for districting. 
5 Stat. 491. Congress then provided for the election of Representatives by dis- 
tricts. Strangely enough, the power to do so was seriously questioned; it was 
still doubted by a committee of Congress as late as 1901. See e.g., Speech of 
Mr. (afterward Mr. Justice) Clifford, Cong. Globe, April 28, 1842, 27th Cong., 
2d sess., App. p. 347; Bartlett, ‘Contested Elections in the House of Repre- 
sentatives’ (1865) 47, 276; H.R. Rep. No. 3000, 56th Cong., 2d sess. (1901); 
H.R. Doe No. 2052, 64th Cong., 2d sess. (1917) 48; United States v. Gradwell, 
243 U.S. 476, 482, 483. The Reapportionment Act of 1862 required that the dis- 
tricts be of contiguous territory. 12 Stat. 572. In 1872 Congress added the 
requirement of substantial equality of inhabitants. 17 Stat. 28. This was rein- 
forced in 1911. 37 Stat. 13, 14. But the 1929 act, as we have seen, dropped 
these requirements. 46 Stat. 21. Throughout our history, whatever may have 
been the controlling apportionment act, the most glaring disparities have pre- 
yailed as to the contours and the population of districts. * * *” 

Although doubt may exist as to the constitutional power of Congress to legis- 
late on the question of State redistricting and as to the extent to which Congress 
may go in the exercise of such power, the decisions of the Supreme Court clearly 
indicate that at the present time there are no Federal statutes limiting the ac- 
tions of a State legislature in drawing congressional districts.” 

A question has been proposed as to whether or not the 14th amendment of the 
Constitution of the United States, which provides that no State shall “deprive 
any person of life, liberty, or property without due process of law; nor deny to 
any person within its jurisdiction the equal protection of the laws,” is a limita- 
tion upon the State legislatures in creating unequal congressional districts. The 
case of Niran v. Herndon™ tends to support such a view. The best that may be 
said of that argument at the present time is that there is hope balanced by 
uncertainty. 

CONCLUSION 


In the light of the court decisions and the legislative enactments the impor- 
tance of the problem of fair, equitable apportionment both by the Federal and 
State legislatures is one that demands a final and prompt solution. It must bea 
solution which goes to the very root of the problem and eradicates the sources of 
the evil. A mere glance at the contours of various congressional districts and 
the wide variances in the populations of these districts compels the conclusion 
that the drawing of congressional districts cannot be left to the whims and 
uncontrolled discretion of the State legislatures. The problem is one which in- 


% Smiley v. Holm, 285 U.S. 355 (1932) ; Ex parte Stebold, 100 U.S. 871 (1879) ; Ez parte 
Yarbrough, 110 U.S. 651 (1884); Wood v, Broom, 287 U.S. 1 (1932) ; Colegrove v. Green, 
328 U.S. 549 (1946). 

® Colegrove v. Green, supra, at 554-555. 

31 Smiley v. Holm, supra note 28; Wood v. Broom, supra note 28; Colegrove v. Green, 
supra note 28. 

2273 U.S. 536 (1927). 
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volves the fundamental principle of equality which permeates our entire Consti- 
tution so that its denial imperils the very heart of our democracy. 

In the hope that a fair and equitable solution to the problem of apportionment 
and redistricting may be obtained in a manner consonant with both the rights of 
the States and the congressional power granted in the Constitution I introduced 
a bill in the 1st session, 82d Congress, H.R. 2648. 

That bill simply restores to the Federal law the requirements of contiguity, 
compactness, and equality of population, with the addition of a more specific 
requirement for the latter. That requirement is that the population of any con- 
gressional district cannot vary more than 15 percent above or below the average 
population for each district within the State; the average district is determined 
by dividing the population of the State by the number of Representatives to 
which it is entitled. 

The requirement of contiguity is one which is simply defined and should raise 
no problem. As to the requirement of compactness, such elements as economic 
and social interests of an area, its topography, means of transportation, the 
desires of the inhabitants as well as of their elected representatives, and, finally, 
the politic al factors should all be considered. In that regard it appears that the 
State legislatures are far better equipped to determine those factors than either 
the Congress or any national agency it might designate to do so. 

The history of apportionment in the United States, particularly since 1842, 
when standards were established for congressional districts, indicates conclu- 
sively that the one single factor that has always been lacking has been that of 
enforcement. Congressional documents and court cases clearly indicate and sup- 
port that conclusion. The bill H.R. 2648 as originally introduced provides that 
no member shall be seated if elected from a district which fails to conform to 
the requirements of the bill. Further study has indicated that such enforcement 
would still be found wanting. Therefore, an amendment has been proposed 
which would provide for judicial review of the apportionment acts of State 
legislatures in the U.S. district courts. To date the exact wording of such an 
amendment has not been decided. It has been suggested that any citizen should 
have the right to have a State apportionment act invalidated where it violated 
Federal standards. A proposal has been mentioned that should not be a defense 
for a judicial objection that the issues therein are of a political nature. 

Whatever the final draftsmanship of such a provision may be, the all-important 
result that will ensue is that the threat of judicial review may have a salutary 
effect on the legislatures so as to produce a fair and equitable redistricting. 

Mr. Ceiier. My conclusion in that article, which was published 
in the spring of 1952, was that the importance of the problem of fair, 
equitable apportionment is one that demands a final and prompt 
solution. ‘Today I am more convinced than ever that my conclusion 
then was correct. 

In addition, I am firmly convinced that there is a widespread feeling 
among the electorate that we of the legislative branch are ceasing to 
be truly representative of the wishes of all the people. A substantial 
contribution to this feeling of nonrepresentation can be attributed to 
the failure of proper and periodic reapportionment of the legislative 
branch. From the historical perspective, the House of Representa- 
tives was to be “Grand Depository of the Democratic Principle.” 
Unfortunately today the history of this problem seems to belie that 
fine description. 

The boundary lines of congressional districts in the United States 
are determined by State legislatures. It is indeed a well-known politi- 

cal fact that the legislatures of our States are dominated by the rural 
area. And I might say here, parenthetically, that in most of the State 
legislatures the city slickers are outslicked for the benefit of the rural 
areas, 

Because of that, the cities and the more populous areas of the country 
have a smaller representation in the House of Representatives in pro- 
portion to their numbers than do the less populated rural areas. This 
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is true of the State legislatures themselves, of course. Thus the result 
of that pattern is that these legislatures perpetuate the pattern in the 
apportionment of representatives in the House of Representatives of 
the U.S. Congress. 

When the framers of the U.S. Constitution devised the scheme of 
representation of the House of Representatives on the basis of popu- 
lation, they foresaw the need for periodic adjustments in order that 
the allocation of congressional seats might be adjusted to ees stion 
shifts. This is contained in a provision set forth in article I, section 2, 
paragraph 3. Unfortunately, however, the State legislatures have 
frustrated that objective primarily through the device of the gerry- 
mander. In addition to gerrymandering, a review of the present 
population of congression: al districts indicates the wide variance which 
exists among the districts. Based on the 1950 census the average seat 
in the House should re present about 350,000 persons. But an analysis 
of each district will show that many of the districts are overrepresented 
and others are underrepresented. 

Another very important aspect of this problem is the way in which 
the geographical lines of congressional districts have been drawn. As 
an example, I call the subecommittee’s attention to some of the districts 
which exist as a result of redistricting following the 1950 appor- 
tionment. The 26th Congressional District of California, located 
at. Los Angeles, is a typical example of a gerrymander. 

I don’t know if you can see this, but these’ white spots show you 
the district. They go round in a sort of semicircle, and at the base 
of the circle is a very narrow strip. It happens to be the district of 
the gentleman from California, Mr. Roosevelt. If he wants to go 
from his district, one part of his district, the northern part, to another 
part, he has to cross clear across another congressional] district. 

I am going to pass this document around after a moment or so. This 
district meanders ae wanders all over the territory. 

Another of such districts is the 23d District of Ohio. I will show 
you that, also. And finally, in my own State of New York, there is a 
12th Congressional District. 

And, Mr. Chairman, I think these illustrations are so cogent that 
they ought to be placed in the record. They involve Re public ans as 
well as Democrats. And we will have to get the consent of the Gov- 
ernment Printer to insert it in the Record. 

3ut I think if you just have a brief look at it, you will see how im- 
portant it is to those that read the Record to find out what is really 
happening under this gerrymander business in the United States. 

If I may enlarge on New York’s redistricting following the 1950 
census, I wish to point out to you the action of the State legislature. 
The 12th Congressional District is one of the oddest shaped districts 
existing in the United States today. It consists of a corridor stretch- 
ing across Brooklyn, including prosperous districts and avoiding pub- 
lic housing areas. Moreover, under the last reapportionment, New 
York lost two House seats, and our State legislature took care of the 
matter in this way. It eliminated one upstate seat, two out of the city 
of New York, and created a new district on Long Island. 

Similar maneuvers took place in Missouri and Virginia. 

Needless to say, all of this was done from a viewpoint of obtaining 
partisan political advantage. It is my opinion that regardless of the 
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political beliefs of the legislatures, this type of redistricting is unfair 
and inequitable, and it is for those reasons that I have offered this 
bill to establish Federal standards to prevent such occurrences in the 
future. 

Another practice which has aggravated this problem has been the 
failure of some State legislatures to redistrict. The failure of many 
States to redistrict for many years is one of the major reasons for the 
widening disparity between the largest and smallest districts. 

Obviously, therefore, we cannot leave it to the States to ac complish 
redistricting without any Federal control whatsoever. For the many 
years in whie h Congress has seen fit to permit the various State legis- 
latures unlimited discretion in drawing congressional district lines, 
the result has been abysmal failure. Indeed, “this has even been true 
when there were on the Federal statute books requirements for stand- 
ards of compactness, contiguity, and equality of population. Nor are 
we, the Congress, entirely ‘blameless, as indicated by the total lack of 
enforcement on the part of Congress. The enforcement problem, 
which I will discuss in more detail later, has been one of the major 
hurdles to overcome in the solution of this problem. In only three 
instances has the question ever been raised regarding the seating of 
Members whose districts violated the Federal standards and in each 
instance the House seated the Member. Since, in my opinion, the 
principle of equality of representation is as fund: imental to American 
democracy as any other prine iple of our Government, I believe that 
these conditions should not continue any longer. Since the States 
have had ample opportunity to meet this problem and yet have been 
found wanting, I have no other alternative than to insist upon Fed- 
eral regulation and enforcement. 

I realize, however, the enormity and ramification of this problem, 
particularly from the standpoint of the Federal Government dictat- 
ing to the States the lines of various congressional districts. Thus, it is 
that I seek a middle way in the solution of this problem, by permitting 
the State legislatures to continue to draw the district lines but subject 
to Federal standards. You gentlemen are well acquainted, I am sure, 
with the provisions of my bill which would set up those standards, 
namely, contiguity in as compact form as practicable and a 20-percent 
variance in popul: ition per district. These conditions, I might add, 
are not novel either from a Federal or a State standpoint. Except for 
the act of 1850 all the Federal Apportionment Acts from 1842 to 1911, 
inclusive, contained similar standards. However, the Automatic Re- 
apportionment Act of 1929 omitted those conditions. Moreover, many 
of the States have similar standards, either in their constitutions or in 
their statutes. 

There need be no concern as to the authority of Congress to enact 
such legislation as I propose. Section 4 of article I of the Constitu- 
tion provides in part as follows: 

The times, places, and manner of holding elections for Senators and Represent- 
atives, shall be prescribed in each State by the legislature thereof; but the 
Congress may at any time by law make or alter such regulations, except as to 
the places of choosing Senators. 

It is well established by decisions of the U.S. Supreme Court that 
the above-quoted constitutional provision gives Congress general 
supervisory power over the subject of elections of Representatives in 
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Congress, including the manner in which a State 1 is divided into con- 
gressional districts (Smiley v. Holm, 285 U.S. 355; Ha parte Siebold, 
100 U.S. 371; Ze parte Yarbrough, 110 U.S. 651). 

From time to time there have existed requirements in the Federal 
law that congressional districts be as nearly equal as possible in popu- 
lation. There is no such Federal law at the present time (Wood v. 
Broom, 287 U.S.1; Colegrove v. Green, 328 U.S. 549). 

It is my honest belief that the standards of compactness and con- 
tiguity and equality of population are reasonable ones. At one time 
I was of the opinion that a 15-percent variance would be adequate, but 
on further study I have concluded that a 20-percent range would pro- 
vide greater flexibility and be more consistent with the other two 
requirements. 

The most important feature of this legislation, however, in my hum- 
ble opinion, is the question of enforcement. I have considered every 
pom le approach and have abandoned all but the one set forth in my 

ill 

I have eliminated the idea of drawing district lines here in Wash- 
ington as impracticable. In view of the requirement of compactness, 
such elements as economic and social interests of an area, its topog- 
raphy and geography, means of transportation, the desires of the 
inhabitants as well as of their elected representatives, and finally the 
»olitical factors should all be considered. Thus I believe State legis- 
ae to be far better equipped to determine and evaluate those 
factors than either the Congress or any national agency it might desig- 
nate todo so. I look with disfavor upon compe ling Representatives 
to run at large as a means of enforcement; in fact, one of the very 
purposes behind my bill is to eliminate once and for all Congressmen 
at large. The Senators run at large, and there is no reason why the 
Congressmen should not run at large. Nor do I believe that it would 
be fair to deny a State its representation in the Congress where it has 
failed to meet Federal standards of redistricting. It is my opinion 
that such action might well be unconstitutional, since the Constitution 
guarantees to each State at least one Representative. 

Subsection (d) of my bill confers upon the Federal district courts 
jurisdiction to review the establishment. of congressional districts in 
accordance with the standards set forth in the bill. In addition, it 
provides that priority be given to such cases. I might say here that 
in the State of New York a similar provision has proved workable 
and satisfactory for many years. 

I believe that the enactment of this provision for enforcement 
would be a definite deterrent to any gerrymandering on the part of 
the State legislatures. It is beyond my imagination to conceive that 
any legislature would deliberately violate the congressional standards 
when it was cognizant that its work would be subject to judicial review 
by an impartial Federal judiciary. 

I am not unmindful of course of the rulings of the Court over the 
years in this particular field. No recent court cases have come up 
which have any great importance to congressional apportionment. 
The last case is Colegrove v. Green (328 U.S. 549 (1946) ), in which 
the Supreme Court declined to intervene in the Illinois apportionment. 
That decision, coupled with the absence, since 1929, of any effective 
requirement in Federal law and with the very limited constitutional 

requirements of the States themselves means that the State legislatures 








STANDARDS FOR CONGRESSIONAL DISTRICTS 19 


of a majority of the States are practically without restriction in the 
formation of congressional districts. 

It is my opinion that if my bill is enacted into law, redistricting 
acts oul be successfully challenged in the courts. It is my belief 
that the enactment of the bill would present a justiciable controversy 
and not a political question and as such would come within the judicial 
power of the courts. 

That, gentlemen, sums up very briefly my views on the subject. 
You may remember, Mr. C hai airman, our late lamented member, Mr. 
Byrne of New York, conducted exhaustive hearings on a bill of this 
character. I think it was just prior to your acting as chairman of 
one of those investigating committees. And he came up with recom- 
mendations not unlike my own. 

I think it is incumbent upon this great Judiciary Committee of ours 
to wrestle with this problem and “endeavor to come up with some 
solution. 

I am not married to the ideas I present here. I am very anxious to 
have some action. I have viewed with a great deal of dismay some of 
these districts that have been developed throughout the length and the 
breadth of the land. 

When you look at some of those districts I showed you, you will see 
that they look like cross-word puzzles. They look like contours of 

wash hanging out on the line. There is no rhyme or reason to accept- 
ing that kind of action of a number of the State legislatures. And I 
think most of the State legislatures are to blame. They all seek politi- 
cal advantage. This criticism is aimed at Republicans as well as 
Democrats. 

I know it is going to be very difficult to get a bill of this character 
through the House. The men who are benefited by such gerryman- 
dering will fight to hold on to their seats and will fight any kind of a 
change. 

We have a number of States which have Congressmen elected at 
large, and they would not want to disturb that situation. I warn you 
that anything you do is going to be met with many obstacles, many 
difficulties. But I am sure that you are men of courage and br: avery 
and intrepidity and you are willing to tackle this problem and work 
it out. I hope you will. 

Mr. Lane. I want to congratulate the chairman of our committee 
on the very intelligent and very explanatory statement that he has 
made here. 

I would like to ask, Mr. Celler, if you are familiar with the other bill 
that is before our committee, filed by your colleague from New York, 
Mr. Multer, H.R. 575. 

Mr. Cevxer. I must confess that I am not familiar with it. 

Mr. Lane. In his bill there is a variance allowance of 10 percent. 
And you have increased yours from 15 to 20. I wonder if you would 
go into that a little bit with the committee. 

Mr. Ceuier. I think 10 percent, as I have viewed it over the years, is 
too close. It is very difficult to put the legislature in a sort of a strait- 
jacket as far as numbers are concerned. The bills that I have offered 
in a vious Congresses were 15 percent, and even those I thought prob- 
ably were too restrictive. But, as 1 say, if you gentlemen would want 
to reduce the 20 percent to some figure that is lower, it is perfectly 
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all right. I don’t think you should go down to 10 percent. I think you 
should not get lower than 15 percent. 

Mr. Lane. In your bill, you have a provision for the right of the 
citizen to go to Federal court, and in the other bill there is no such 
right. 

Mr. Cetier. The reason why I offer that is because the only other 
method, practical method, of enforcement, would be to bar a man’s 
taking the oath of oflice as Congressman when he first appears, on the 
ground that he was improperly elected. But, you know, Me mbers are 
very, very loathe to go to that kind of an extreme. And it would be 
very diflicult to get appropriate enforcement along those lines. Some 
students of this problem say that this is not a justiciable issue; it is a 
purely political one. I do not think so. I think we have the right, the 
Federal Government has the right, under its powers allotted to it, to 
prescribe a judicial remedy here, and make the question a judicial 
question. And what better method could you get than to allow a 
person aggrieved to go into the Federal court and present the facts 
there to an impartial Federal judge and let that judge decide, with, of 
course, the usual right of appeal clear up to the Supreme Court ? 

Mr. Lane. I may say to the chairman that, of course, some of the 
present Members perhaps are a little worried about the reapportion- 
ment and restricting, and so forth, but especially in reference to the 
reapportionment, where in some 5t: ates the y may lose a member or two 
and where in other States they are going to increase membership. 
Do you know of any way, from your wide experience in this subject 
matter, that situation could be taken care of, in the case of, say, a 
State that perhaps has 10 Congressmen at the present time, and due 
to a shift in population and one thing and another perhaps may be 
entitled to only nine? Do you know of any way that we can take 
care of such a situation? I suppose it would be by increasing the 
number of Congressmen. 

Mr. Cretxier. The only way that you could do that would be to 
increase the number of membership of the House from 435 to some 
higher number. But as long as you keep the number constant at 
435, you have got to keep changing the number of Members to which 
each State would be entitled in accordance with the increase or de- 
crease of population of the respective States. 

You put your finger on one of the difficult problems here. But 
redistricting has nothing to do with the question of the numbers, or 
the numbers that a State may lose, or the numbers that a State may 
gain. This concerns itself with how the State shall be divided into 
districts. 

Mr. Lane, That is right. 

Mr. Center. And in a word, this says that the districts shall be 
compact, they shall be contiguous, and they shall be fairly equal as 
to the numbers of people, with a variance of 20 percent above or 20 
percent below the mean. And then in addition, you have the element 
of enforcement. 

I am going to admit that the element of enforcement is going to 
present some legal problems, but I am sure that the wisdom of this 
committee will be able to resolve those problems. 

Mr. Lane. Is there any further question ¢ 

Mr. Dononve. I would like to ask a question. 
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You in your statement refer to Colegrove v. Green, which was de- 
cided by the Supreme Court in 1946, where the Supreme Court de- 
clined to intervene in the Illinois apportionment. On what theory 
was that? 

Mr. Cetier. On the ground that it was purely a political question; 
not a justiciable question. 

Mr. Dononvr. How did they meet section 4, article I, of the Con- 
stitution, that you have recited also in your statement, which reads: 

The times, places, and manner of holding elections for Senators and Repre- 
sentatives, shall be prescribed in each State by the legislature thereof; but the 
Congress may at any time by law make or alter such regulations, except as to 
the places of choosing Senators. 

Mr. Crier. You put your finger on something which has caused 
considerable annoyance to me. That Colegrove case was a split de- 
cision. And despite the constitutional provision that you have read, 
they said, “Nonetheless, it is a political question,” and they w anted 
to leave their hands off. 

Incidentally, the dissenting opinion, a very powerful opinion, writ- 
ten by Mr. Justice Frankfurter, held that it was not a political 
question. 

Mr. Dononvr. I was wondering what type of bill we can have 
drawn. If it is drawn and successfully passes both Houses, how can 
we get around that decision? Will it not still be strictly political ? 

Mr. Cetter. Would you allow Mr. Foley to answer that ? 

Mr. Fotry. Mr. Donohue, in the Cole >grOveE v. Green case, there were 
no Federal standards involved, such as Mr. Celler proposes here. And 
the theory behind this enforcement is that, if Congress fixes these 
Federal standards, then the court would apply the Federal standards 
to the State Redistricting Act thus creating the justiciable question 
which would give the court jurisdiction and take it from the realm of 
a purely political question. It would be a legal question then; namely, 
the issue would be: has the State act met the Federal standards? 

Mr. Dononvr. Do you say that up until now there have not been any 
standards on contiguity and population and all that sort of thing 

Mr. Fotry. That was omitted in the 1929 act, and therefore that 
was the act under which the Colegrove case came up. 

Mr. Dononvr. Now, it has been mentioned by our esteemed chair- 
man that you have a setup in New York that has worked out very well. 
What is that system ? 

Mr. Cerier. Where the State divides the district for purposes of 
election of assemblymen and for purposes of election of State Sena- 
tors; any party aggrieved has the right to go into our Supreme Court 
and bring action against the State of New York for an improper 
districting. And there have been cases, and they have worked out 
very well. 

Mr. Dononve. But that same system is not applied insofar as 
congresisonal districts are concerned ¢ 

Mr. Cetier. I am not so sure, but Mr. Foley says it would apply as 
far as congressional districts are concerned in New York. 

I do not think any action has been taken as far as a congressional 
district is concerned, if that is so. 

Mr. Dononvr. I had in mind also a statement you made about a 
terrible situation that developed and still exists in the Borough of 


Brooklyn. 
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Mr. Cetier. Nobody has brought any action. Nobody has tested it. 
You give me food for thought there, though. Maybe we ought to 

test it. 

Mr. Dononvr. I have no further questions. 

Mr. Kasrm. May I, along the same lines, ask our distinguished 
chairman a question ? 

In subsection (d) of your bill where you set up a judicial review: 
On a suit instituted by any citizen residing in the district, will the 
court there decide 

Mr. Cetier. Which one is that? 

Mr. Kasem. That is the one which provides that the citizen may 
bring a suit to test the congressional districts. Will the court be 
deciding the question of whether the district is in as compaet a form 
as practicable ? 

Mr. Creruer. I think that whole thing resolves itself into the ques- 
tion: Is the district compact? Is the district contiguous? Is it 20 
percent below or 20 percent above the mean population ¢ 

Mr. Kasem. Just for my clarification, when you say “contiguous,” 
it means there is one continuous boundar Vv that goes around the whole 
thing; that it is not in two parcels? 

Mr. Cetier. That is right. We used to have, for example, in New 
York, a district composed of the following: Staten Island, which was 
down in Lower New York Bay—and they used to drag that island all 
the way up the Hudson River to a place called Nyack. Well, you 
would not call that contiguous. We have that vast stretch of land, 
at, least a hundred miles, between one end of the district and another 
end of the district. 

Mr. Kasem. Well, now, a district like Roosevelt’s? Would that be 
contiguous ? 

Mr. Creuuer. It would be contiguous, because it would be connected 
one with the other. But it would not be compact. 

Mr. Kasem. The Staten /s/and case would be contiguous. I mean, 
you could draw a boundary around the whole thing, right through the 
water. 

Mr. Crier. No. This was like East Pakistan and West Pakistan, 
with all India bet ween. 

Mr. Kasem. I see. Was that a body of water in between ? 

Mr. Cevter. The Hudson River plus a log of land. 

Mr. Kasem. Is there anything in here which would prevent a situa- 
tion such as taking a little piece of Manhattan Island and then a piece 
over on the Brookly n side ? 

Mr. Ceiier. We have that now with Staten Island tagged onto a 
little piece in Brooklyn. 

Mr. Kasem. The question of contiguousness would be a matter of 
certainty. You would look at the evidence and see if you did have 
a single contiguous boundary. But in the matter of compactness, it 
would be a discretionary thing with the court to a large degree, would 
it not? 

Mr. Ceruer. The matter of what ? 

Mr. Kasem. The matter of whether the district meets the demands 
of compactness. The Courts would have to exercise considerable dis- 
cretion in determining whether it was as compact as practicable. 
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Mr. Cretxer. I think we use language in there which indicates dis- 
cretion : 

Each such district hereafter established shall at all times be composed of 
contiguous territory in as compact form as practicable. 

Mr. Kasem. You do not think that that might result in a decision 
depending upon the political inclinations of the judge ¢ 

Mr. Cretuer. Are you impugning the integrity of our Federal 
judiciary ¢ 

Mr. Kasem. No; I just recognize their human frailties. 

Mr. Ceiuer. Of course, we cannot legislate against that or for that, 
can we ¢ 

Mr. Kasem. I was going to the point that since you have thought a 
great deal more than I and perhaps most members of this committee 
on this subject, I wonder if there has been proposed to you or you 
have ever thought of some criteria or device that could be used as a 
measure of « ‘compactness ¢ 

Mr. Crier. That is pretty difficult. But in compactness you have 
to consider other factors, other than the geography, the topography, 
the means of transportation. You have to consider the desires of the 
electorate. You would probably have a meeting of the constituents 
to get their views on this thing. You have to consider some of the 
economic elements in the community. 

Mr. Kasem. Do you think it would be beneficial, Mr. Chairman, if 
a list of the criteria to be considered in determining compactness 
would be in the bill? 

Mr. Cetier. I do not think you should put that in the bill, because 

if you put it in the bill, then you limit it to those items. And you 
cannot foresee what the future will bring forward. It would be better 
not to itemize it. You have to leave it to the discretion of somebody. 
You might put that in your report, but certainly not in the bill. 

Mr. Chairman, if you will forgive me, I must be on the floor at 11 
o'clock. 

Mr. Lane. Just one or two questions, Mr. Chairman. 

You have spoken at some length about elimination of the Congress- 
men at Large. I wonder when you have a chance if either you or your 
counsel will submit to the committee for the record those States that 
have Congressmen at Large. 

Mr. Forry. Other than one Representative per State; like Delaware 
or one of those ? 

Mr. Crier. There are two, are there not? I think it is one of the 
Dakotas and New Mexico. 

Mr. Forry. New Mexico and Connecticut still run at large, and 
there is one in the Dakotas. 

Mr. Lane. In other words, under this bill now, how many Con- 
gressmen at Large would be affected ? 

Mr. Fotry. About four. 

Mr. Henpverson. There is one State in which there is more than one 
Congressman at Large? 

Mr. Forry. New Mexico, one of the Dakotas, and Connecticut. 

Mr. Henperson. Mr. Celler, is there language in this bill which 
would require a Member of Congress to live in the district in which 
he is elected ? 
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Mr. Cretier. A Congressman represents the State, and a Congress- 
man need not live in his district. He lives in his State, because he 
represents the State. You can live anywhere. As a matter of fact, 
I do not live in my district. That is for two reasons that I do not 
live in my district. It is because of gerrymandering. I had a district 
once. They gerrymandered me, and they moved my house out of my 
district. I bought a house in a new district, and then suddenly I 
found myself gerrymandered out of that district. 

Mr. Henperson. The reason I asked that question is the language 
on page 3, line 6, which reads, “And Representatives shall be elected 
only from districts so established.” 

Mr. Cexter. That is right. That does not mean you have to live in 
the district. 

Mr. Henperson. That language is not intended so to mean / 

Mr. Cruzer. No. 

Mr. Lane. Mr. Kastenmeier has been waiting to ask a question. 

Mr. Kasrenmeter. I wanted to ask you, in your survey, throughout 
our national history, do you think there is any greater disparity today 
in these districts th: in there was a generation or so ago! Is the 
problem any worse, in other words / 

Mr. Ceucer. I think today as we grow in population the problem is 
becoming exacerbated. It is very serious. 1 do not think we had 
such terrible looking districts as the type I sent up to you here. I 
never saw anything like th: at. 

Then you have this clash between the rural and the urban sections 
of the country, and that is becoming more and more embittered, 
that you have that all reflected in the type of districts you are going 
to have. 

Mr. Tout. Mr. Chairman, in addition to those that you have on page 
3, that is, the Ohio district, the California district, and the one in 
New York; how many more are t coal 

Mr. Fouey. There are several. For instance, in your own State of 
Pennsylvania, when they redistricted. 

Mr. Tou. Have you made up a list of how many there are / 

Mr. Fotey. No. 

Mr. Totu. Can we get that 4 

Mr. Fouey. It is already in your Congressional Directory, for the 
most part. It shows you the map of eac sh congressional district. In 
New York, in some of these larger cities, you of course would have to 
get a local map. 

Mr. Lane. Thank you very much, Mr. Celler, 

It has been brought to the attention of the Chair that Congressman 
Multer is detained in another committee, and if there is no objection, 
his statement will be inserted at this point in the record. 

(The statement referred to is as follows:) 


STATEMENT OF REPRESENTATIVE ABRAHAM J. MuLTER (DeMockRAT, OF New YorK) 
IN Support or H.R. 575 


Mr. Chairman and members of the committee, I appreciate the opportunity 
afforded to me to submit to you my views in support of my bill, H.R. 575. 

Equality among congressional election districts is so axiomatic to our ideas 
of democratic government that the subject never receives large headlines and is 
seldom discussed around the country. Few elements of the electorate ever stop 
to consider the realities of the situation. 
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Theoretically, the House of Representatives is the ultimate symbol of equality 
of representation in the Federal Government. The name itself was chosen 
because it was intended to be a truly representative legislative body. 

It is assumed that each congressional district is roughly equal, in total popu- 
lation, to every other district. Certainly the intention of the Constitution and 
of the Founding Fathers is clear enough : the House was to represent the people; 
the Senate was the Chamber of the States. Most people take it for granted that 
the House of Representatives is actually representative. 

Reality, however, falls seriously behind theory in many cases and, in some 
cases, Outrageously so. The inequities that were perpetrated or perpetuated in 
the redistricting that followed the 1950 census are instructive. In no less than 
25 States there was a difference of more than 100,000 between the populations 
of their largest and smallest congressional districts. In 13 of those 25, the 
difference was more than 200,000. And in 5 States there were actually dis- 
tricts with populations that outnumbered other districts in the same State by 
more than 300,000 inhabitants. 

The practical effect of such disproportions is obvious. In one of our States, 
about 170,000 citizens were given exactly the same voice and voting strength 
in our House as another group of more than 400,000. The inequity becomes 
even more absurd when that group of 170,000 is made equal in status with a 
group from another State consisting of more than 600,000. We have here a 
situation in which the individual citizen in the smaller district is given as much 
power as five citizens in the larger district. 

Primary responsibility for these inequities rests with the State legislatures, 
but Congress is also at fault. The State legislatures control the details of re- 
districting and, because of carelessness, or ignorance, or design, they have per- 
mitted or fostered this undemocratic pattern. Many States have not bothered 
to redistrict for as much as three or four decades. 

Under article I, section 4, of the Constitution, Congress has the power to cor- 
rect the inequities. This section states that Congress “may at any time by 
Law make or alter * * * Regulations” as to the “Times, Places, and Manner 
of holding Elections for * * * Representatives * * *’ Congress has, in fact, 
acted in the past. The act of January 16, 1901 (31 Stat. 734), for example, 
provided that Representatives “shall be elected by districts composed of a con- 
tiguous and compact territory, and containing as nearly as practicable an equal 
number of inhabitants.” 

Unfortunately, that language was omitted from the act of 1929 (46 Stat. 26) 
and subsequent apportionment legislation. To remedy this omission, I have 
introduced H.R. 575 to amend section 22 of the act of June 18, 1929, as amended. 

This bill restores the provision that each district shall be composed of con- 
tiguous and compact territory, a safeguard against gerrymandering. It further 
provides that the number of inhabitants in any district shall not vary more 
than 10 percent from the average district within such State as computed from 
the figures of the immediately preceding census. By providing a 10 percent 
leeway, the bill recognizes and allows for the difficulties in arriving at exact 
equality. 

Authorities differ as to the ideal maximum percent of deviation from the 
average. A committee of the American Political Science Association recom- 
mended a 15-percent maximum. My own opinion is that 10 percent is a suf- 
ficiently flexible guide. 

Recently, the New York State Republican chairman in addressing a poliitcal 
gathering, referred to the fact that in that State it was constitutionally impos- 
sible to elect a State legislative body controlled by the Democratic Party. He, of 
course, meant that as long as the State legislature could arbitrarily, even ca- 
priciously, fix district lines, subject to no review by any court, the Republican 
Party would continue to gerrymander that State. 

With about 55 percent of the population, New York City gets only about 45 
percent of the representation. Only the Congress can remedy that unfair, in- 
equitable, and immoral situation. 

Finally, H.R. 575 authorizes the Clerk of the House to refuse the credentials 
of any Representative elected from a district not conforming to these require- 
ments. Congress is thus given a procedure for enforcing the standards it 
establishes. 

Presumably, the inequities that were established following the 1950 census 
will have become even more aggravated by 1960. It is my sincere conviction 
that H.R. 575 or similar legislation is urgently required if we are to reestablish 
the democratic composition of the House of Representatives. 
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Mr. Lane. The next witness is Congressman Ken Hechler, of West 
Virginia. 

You may proceed, Congressman. And may I say, just before you 
start, that in the event there is a quorum call, the committee will an- 
swer the quorum call and then return to the committee to listen to 
your testimony. 

We are pleased to have you here this morning. I know that you are 
vitally interested in this subject matter and have been for some period 
of time. 

Mr. Linpsay. Could I raise just one point? 

It seems to me, with the debate on H.R. 3 going on on the floor of 
the House, the members of the Judiciary C ommittee ought to be in 
attendance on the floor. The debate begins at 11 o’clock, and I, for 
one, intend to be there. 


STATEMENT OF EON. KEN HECHLER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF WEST VIRGINIA 


Mr. Hecuter. I am delighted to have an opportunity to appear be- 
fore this committee, particularly to follow the distinguished chairman 
of this committee, with whose remarks I concur. 

I might say at "the outset that I believe that I would support H.R. 
73 in preferenc e to H.R. 575, because I believe that the deviation per- 
centage of 20 percent is a little sounder. 

As districts change in population, I think it would be a little dis- 
ruptive to redistrict the boundaries too quickly. There is a certain 
investment that a Member has in the boundaries of his district and 
also a certain investment the people of the district have in the same 
geographical area. So I would feel that 20 percent deviation, as 
provided in H.R. 73, is preferable. 

I think that it is very valuable to set forth standards that districts 
be composed of contiguous and compact territory. 

Mr. Chairman, I would like to submit for the record, for the benefit 
of the members, two documents which I think would be helpful to 
the committee in assessing this bill. 

The first is a report by the American Political Science Association 
Committee on Reapportionment of Dec e tn 1950. 

Mr. Lane. Would you like to have that inserted in the record at 
this point ? 

Without object ion. it will be so done. 

(The report referred to is as follows :) 


[American Political Science Review, March 1951] 
THE REAPPORTIONMENT OF CONGRESS * 


The Constitution of the United States requires that seats in the House of 
Representatives to be redistributed after each decennial census. The American 
Political Science Association's Committee on Reapportionment of Congress has 


7 As a result of a number of requests from official agencies for information on the question 
of congressional reapportionment, former President Pollock authorized the executive direc- 
tor of the Washington office to appoint a special committee to prepare recommendations on 
this subject. On December 2 a committee, consisting of Messrs. Zechariah Chafee, Bertram 
M. Gross, John W. Lederle, Edward H. 'Litehfield, James K. Pollock, Robert 8S. Rankin, 
Laurence F. Schmeckebier, and Walter F. Willcox, met in Washington under the chairman- 
ship of Prof. Arthur N. Holcombe. The committee’s unanimous report, drafted by Pro- 
fessors Chafee and Holcombe. was made available to the White House, to Members of 
Congress, and to other official agencies which solicited it. 
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been considering what may desirably be done in consequence of the census of 1950. 
The members reached six conclusions, as follows: 

First, the size of the House of Representatives, which has been 435 for 40 
years and is fixed at that number by the present law, should not be changed 
except as the possible admission of Alaska or Hawaii as States may require a 
few more seats for their Representatives. In order to prevent any States from 
losing Congressmen under the recent census, 74 new seats would have to be 
put in the Chamber. A House of 509 seems impracticable. The personal rela- 
tionships between a Congressman and his constituents would be much the 
same, whether an ayerage district is 295,000 (with 509 seats) or 345,000 (with 435 
seats). And any slight gain in human contacts would be vastly offset by losses 
in effectiveness and operation which would result from a considerably bigger 
House. 

Second, there is no reason for changing at this time from the mathematical 
formula in the present Apportionment Act of 1941, namely, the method of 
equal proportions. Mr. Willcox dissents from this conclusion because he believes 
that the results of the method of equal proportions do not meet the require- 
ments of the constitutional provision “according to their respective numbers” 
as well as do the results of the method of major fractions. The other members 
are satisfied that the present method of equal proportions is the best method 
of meeting the constitutional provision. 

Third, all Members of Congress to which any State is entitled should be 
elected by single-member districts, rather than at large. At present, if we 
disregard the four smallest States which have only one Representative, six 
Congressmen are elected at large. New Mexico and North Dakota choose all 
their Members in this way (two each). And two States with large populations— 
Ohio and Connecticut—have each one Congressman at Large. 

These are merely examples of a practice which has occurred in other States 
in the past and may be used more extensively in the redistricting just ahead, 
unless prohibited by Congress. Whatever the motives for it, the device of Con- 
gressmen-at-large is very objectionable. Sometimes it may enable a political 
party having a slight lead in the State as a whole to get more seats in Congress 
than it could obtain if all the Members were chosen by districts; this deprives 
the minority party of its just amount of representation. In any event, there 
is the gravest sort of inequality when most Congressmen represent an average 
district of roughly 350,000, but a Congressman-at-Large from a State like Ohio 
or Connecticut represents millions of people. 

In all the apportionment statutes from 1842 to 1911, inclusive, Congress 
required every State to divide itself into single-member districts. This provision 
was omitted from the act of 1929 and subsequent legislation. The committee 
recommends that Congress enact new legislation reincorporating this desirable 
requirement. 

Fourth, the committee is agreed that wide variations in the size of congres- 
sional districts inside any State are objectionable in principle and should be 
remedied in new legislation. The committee has noted with concern the great 
disparities in the 1950 populations of existing congressional districts. Take 
350,000 as roughly the average in a district. In one State, there is a district 
under 175,000; six others under 250,000; three between 500,000 and 700,000; and 
one exceeding 900,000. In many States, the spread between 1950 populations 
in the smallest and the largest existing district in the State is 200,000 or 300,000. 
Such situations, if continued, will seriously violate a basic principle of democ- 
racy, that every vote should have the same weight, as nearly as possible. 

Therefore, the committee earnestly suggests new legislation containing cer- 
tain express standards of equality and fairness, as hereinafter described, which 
each State is to follow in its redistricting legislation. In many previous appor- 
tionments through that of 1911, Congress has imposed such standards on the 
States by requiring the districts to be composed of compact and contiguous 
territory and “containing as nearly as practicable the same number of indi- 
viduals.” Such provisions about districting are authorized by the Constitution 
(art. I, sec. 4), which gives Congress a comprehensive power to “make or 
alter * * * Regulations” of the “Times, Places and Manner of holding Elections 
for * * * Representatives,” and the Supreme Court has repeatedly dealt with 
these provisions without expressing the slightest doubt as to their validity. 

Unfortunately, these standards were omitted from the statutes which governed 
the apportionments after the censuses of 1930 and 1940. The committee con- 
cludes that it would be desirable to reinstate them, and to express the standard of 
approximate equally among the districts with greater definiteness than 
hitherto. 





28 STANDARDS FOR CONGRESSIONAL DISTRICTS 


The two concrete suggestions are: 

1. That the standard requiring districts to be “compact and contiguous,” 
found in the 1911 apportionment statute and omitted in the 1929 statute, 
should be included in a new law. 

2. That the statute should include a standard limiting to a certain per- 
centage the deviation of any district within the State upward or downward 
from the average of all districts for the State; and that an effort should be 
made to keep the deviation of any district from the average of all districts 
for the State within a limit of 10 percent; but in any event such deviation 
should not be permitted to exceed 15 percent. 

The practical effect of recommendation 3 would be to allow districts to vary 
over a range of about 100,000. This seems to make fair allowance for the prac- 
tical difficulties which State legislators must face. 

The particular percentages suggested are, of course, not essential, but the 
committee believes that some such specification of the permissible variations 
from equality is very desirable. 

Fifth, the committee believes that the standards of approximate equality should 
be enforcible through an express sanction administered by Congress. 

We feel that the statement of standards in the law will usually cause them 
to be observed. Our confidence in the legislatures and other appropriate au- 
thorities in the States leads to the expectation that they will, for the most part, 
faithfully obey the law of the land and establish districts for the next decade as 
Congress has directed them to do. Yet violations may occur, as has sometimes 
been the case under previous apportionment statutes containing standards. In 
these earlier statutes, Congress did not say what would happen to a State which 
divided itself in plainly unequal districts. Consequently, the unjust districting 
stood unchanged. Leaving any questions of gerrymandering to our sixth con- 
clusion, we believe that departures from the percentage tests of approximate 
equality which we have just stated ought to be corrected and can practicably 
be corrected. 

We rejected as undesirable several kinds of sanctions which have been pro- 
posed: (a) Any citizen might be given the right to question the districting inside 
his State, by a suit in a U.S. court. But the courts have shown great unwilling- 
ness to undertake the task of supervising congressional districts, and might 
deny any constitutional power to do so. Even if they consented to do the job, we 
do not think that judges are well suited to weigh the political factors which 
inevitably affect districting. Finally, litigation might easily drag out for some 
years, whereas the new districts ought fo be settled before the spring primares 
in 1952. (b) A State which violated the standards of approximate equality 
laid down by Congress might be penalized by a refusal to seat its Representatives 
until this State made its districting conform to those standards and held new 
congressional elections on that basis. This would probably make that State 
totally unrepresented in the House during one or more sessions of the 83d Con- 
gress. Such a drastic punishment might be unconstitutional, and it was dis- 
approved by the committee. (c) The State might be required to elect all its 
Congressmen at Large until it redistricted itself in accordance with the statutory 
standards. But the very same people who were responsible for the unequal 
districting might rejoice in having their Congressmen elected at large, because 
their party would thus choose the entire representation from this State in the 
House. And in any event, the committee considered this sanction to be wholly 
inconsistent with our condemnation of Congressmen at Large (in the third 
conclusion ). 

The only proper remedy for bad single-member districts is good single-member 
districts. The determination of approximately equal single-member districts 
is a political task, which ought to be performed by a legislative body. If the 
legislature of the State refuses to do the job, the only suitable alternative is for 
Congress to do it. Therefore, the committee agreed that the task of supervising 
and correcting districting inside the State should be in the hands of Congress. 

This led to the formation of a detailed plan for the imposition of sanctions. Its 
main features are: First, the States should be required to do their own redis- 
tricting soon after Congress passes the Apportionment Act; this will give Con- 
gress ample time to consider whether this action by the States complies with the 
statutory standards of approximate equality. Second, the President should trans- 
mit the results of State redistricting to Congress and to all the States, with 
information showing how any particular State has violated the statutory stand- 
ards of approximate equality. Since the President’s statement will appear in the 
press, unequal districting will be subjected to the powerful sanction of publicity. 
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Third, Congress may then take such action as it deems proper. Congress may 
order the State to do the job over again. Or Congress may redistrict the State 
itself. 

In order to a accomplish this plan, the committee recommends a schedule of 
steps to be included in Federal law as follows: 

(1) January 3 to January 10, 1951 (1 week): The President reports to 
Congress factual data furnished by the Bureau of the Census indicating 
the apportionment of Representatives among the several States under the 
1950 census and according to the formula of “equal proportions.” 

(2) January 10 to late January (15 calendar days): Congress considers 
the President’s report, and unless it enacts a different apportionment within 
15 calendar days, each State shall automatically be entitled to the number 
of Representatives indicated in the President’s report to Congress. The 
Clerk of the House shall so apprise the executive of each State; and the 
President will transmit to the States the data concerning populations sup- 
plied by the Bureau of the Census. The members of the committee hope that, 
during the same period or very soon thereafter, Congress will enact legislation 
regulating districting inside the several States, substantially in accordance 
with the recommendations of this report. 

(3) Late January to late April (90 days): A period of 90 days will then 
be allowed for the necessary redistricting in State legislatures. In most 
States the legislatures will be regularly in session, and experience indicates 
that 90 days are a sufficient time for the enactment of the necessary redistrict- 
ing laws. 

(4) Late April to late May (30 days): The President, on the basis of 
objective data furnished by the Bureau of the Census about the populations 
of the congressional districts newly established by the State legislatures, will 
report to Congress and to the States as to conformity to or violation of the 
standards regulating the size of a district. 

(5) After late May: Congress will take such action as it deems proper to 
correct unequal districting wherever it is shown by the President’s report 
to exist. 

The committee anticipates that it will seldom be necessary for Congress to 
redistrict a State. The possibility of such redistricting by Congress and the 
publicity given to grossly unequal State action will, we hope, be powerful incen- 
tives to make the States comply with the statutory standards. 

Sixth, the committee discussed the problem of gerrymandering. It recognized 
that some gerrymandering is a serious evil, but decided against the recommenda- 
tion of further sanctions at this time 

The members of the committee share the hope that the reestablishment of the 
statutory standards of compactness and contiguity, and the publicity of the report 
to Congress on the action taken by State legislatures, will restrain those legis- 
latures from seriously abusing the power to redistrict for purely partisan purposes. 


Mr. Hecuer. On the basis of this report, which was submitted to 
President Truman at the end of 1950, President Truman sent a mes- 
sage to Congress on January 9, 1951. I would like to ask also that 
this message of President Truman recommending certain changes 
in the reapportionment procedure, dated January 9, 1951, be made 
apart of the record at this point. 

Mr. Lane. Without objection that may be so done. 

Mr. Hecuter. President Truman’s message is as follows: 


MESSAGE FRoM THE PRESIDENT OF THE UNITED STATES TRANSMITTING A MESSAGE 
RELATING TO THE DECENNIAL CENSUSES AND THE APPORTIONMENT OF REPRE- 
SENTATIVES IN CONGRESS, PURSUANT TO THE PROVISIONS oF SECTION 22 OF THE 
ACT oF JUNE 18, 1929, As AMENDED (2 U.S.C. 2a). 


To the Congress of the United States: 


In compliance with the provisions of section 22 of the act of June 18, 1929, 
as amended (2 U.S.C. 2a), relating to the decennial censuses and the apportion- 
ment of Representatives in Congress, I transmit herewith a statement prepared 
by the Director of the Census, Department of Commerce, giving the whole num- 
ber of persons in each State as ascertained under the Seventeenth Decennial 
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Census of population, and the number of Representatives to which each State 
is entitled under an apportionment of the existing number of Representatives, 
All Indians are included in'the tabulation of total population, since all Indians 
are now subject to Federal taxation. 

Under the law, each State will be entitled, commencing in the 83d Congress, to 
the number of Representatives shown in the statement. In a House of 435 
members, the number fixed by law, the population changes reflected by the 
census will require a change in the number of Representatives for 16 States, 
Seven States will gain, and nine States will lose seats. 

In accordance with the statute, it will be the duty of the clerk of the House 
of Representatives, within 15 calendar days after the receipt of the statement I 
am now transmitting, to certify to the executive of each State the number of 
Representatives to which such State is entitled. The statute then prescribes the 
ways in which any changes in the number of Representatives shall be handled 
until the States shall have redistricted in accordance with the changes in popu- 
lation. 

These procedures of existing law are of great value to the operation of our 
Government. They provide an established method of carrying out, almost auto- 
matically, the constitutional plan for apportioning Representatives among the 
States on the basis of population. 

However, certain problems have arisen with respect to the creation of appro- 
priate districts within the States, which merit the consideration of the Congress, 

Over the years, widespread discrepancies have grown up between the popula- 
tions of the various congressional districts. While some variation is inevitable, 
the extreme differences that now exist can and should be corrected. For ex- 
ample, there is one State in which, according to the 1950 census, the smallest 
district has a population of under 175,000 and the largest district has a popula- 
tion exceeding 900,000. In many States, there are differences of two or three 
hundred thousand people between the smallest and largest existing districts in 
the State. While about half of the congressional districts throughout the 
country are between 300,000 and 400,000 in population, there are some 50 
districts with a population of 250,000 or less, and, at the other extreme, some 
50 districts with a population of 450,000 or over. Furthermore, as population 
has increased, several States have added Congressmen at large instead of redis- 
tricting as they should. 

Such defects in our system of congressional districts obstruct the effective 
operation of the democratic principles on which our whole Government rests. 
It is fundamental to the whole structure of the Constitution that all citizens have 
equal representation, so far as practicable, in the House of Representatives. 
This basic principle is not carried out unless congressional districts are drawn 
up to reflect population changes. 

The present statute clearly contemplates that the States will redistrict after 
an apportionment. Redistricting is the task of the State legislatures and must, 
of course, continue to be so. However, it is also a matter of national concern, 
and the Congress has a constitutional obligation in this field which cannot be 
overlooked. Article I, section 4, of the Constitution provides that the times, 
places, and manner of holding elections for Representatives shall be prescribed 
in each State by the legislature thereof, but Congress may by law make or alter 
such regulations. 

For many years the Congress exercised this power. From 1842 through 1911 
the apportionment statutes enacted by the Congress as the result of each succeed- 
ing census required each State having more than one Representative to divide 
itself into single-member districts, thus holding down the number of Congress 
men at Large. This requirement is not included in the legislation which now 
governs the subject. Furthermore, prior to 1929, many of the apportionment 
statutes enacted by the Congress called upon the States to follow certain stand- 
ards in establishing congressional districts. They usually provided, as for 
example in the 1911 act (37 Stat. 13), that in each State entitled under the 
apportionment to more than one Representative, the Representatives should be 
elected by—‘districts composed of contiguous and compact territory, and contain- 
ing as nearly as practicable an equal number of inhabitants.” These standards 
provided a guide for the States which was, in most cases, followed. 

It seems to me desirable that the Congress at this time should give its atten- 
tion to this important problem and enact legislation, supplemental to the perma- 
nent legislation on this subject, which would provide the States with standards 
for establishing congressional districts and indicate the congressional interest in 
compliance with such standards. 
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Such legislation might reaffirm the basic policy of cur Government to have 
single-member districts. It might also repeat the old and accepted standard 
that congressional districts be composed of contiguous and compact territory and 
contain as nearly as practicable the same number of individuals. To give more 
definitiveness to such standards, it might be advisable for the Congress to con- 
sider establishing limits for the permitted deviations in population between dis- 
tricts. It would be possible, for example, for the statute to specify that no 
district in any State should deviate upward or downward from the average 
population of all congressional districts within that State by more than a specified 
percentage. In terms of the present census, assuming an average district of 
about 350,000 persons, a percentage permitting a range of about 50,000 above 
and below that figure would probably allow for the practical difficulties which 
State legislatures face in drawing up district boundaries. 

The Congress should not be satisfied merely with enacting such standards. It 
should assume responsibility for seeing that the standards are in fact compliea 
with. This might be done by providing for adequate reports from the States on 
the action they have taken in redistricting and by providing for continued con- 
gressional attention to the results. I believe that the enactment of the standards 
by itself will have a tremendous influence and that most States. will seek 
earnestly to comply. If there are occasions in which flagrant refusal to comply 
is made manifest, the Congress has the power under the Constitution to take 
the matter in its own hands. 

In any case, it is important that the proper redistricting be done promptly. 
Redistricting should be completed not later than the spring of 1952 so that the 
congressional elections of that year may give fair representation to all citizens 
of our country. 

Harry 8. TRUMAN. 

THe Wuite Hovuskr, January 9, 1951. 


Now, reapportionment is a highly charged political question. I 
think it has been treated in a political way by the State legislatures. 
Let us face it. Thus it is very healthy that the members of this com- 
mittee should be approaching the issue in a judicious, judicial, and 
objective way. It is only through setting certain standards that will 
guide the State legislatures that can move toward a fairer system of 
representation. 

In my prepared remarks, which I will insert for the record, I have 
given some examples of some of the divergencies in districts and 
population which make for unequal representation, and also some 
additional illustrations of particularly bad designs in districts, such 
as California’s 26th District in Los ae County, that looks like 
a Soviet sickle the way it is mapped out. 

Mr. Kasem. Please. I do not think Mr. Roosevelt would like that 
observation. 

Mr. Hecutuer. I think Mr. Roosevelt’s majority can survive that 
observation. 

In the 1901 Reapportionment Act it was provided that Representa- 
tives shall be elected from districts composed of contiguous and com- 
pact territory, and this is a very healthy clause. However, it was 
taken out of the Reapportionment Act of 1929, and I am pleased and 
proud to hear that the chairman of your committee has reinserted 
that phrase in setting up a standard for reapportionment. 

I commend this committee for directing its attention to this ver 
important area to make our democracy and representative system ouek 
more equitably. 

Thank you, Mr. Chairman. 

Mr. Lane. Thanks very, very much, Congressman Hechler. And if 
you will submit the rest of your information to the committee as soon 
as is convenient for you to do so, we will appreciate it. 
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Will you do that, please? 
Mr. Hecuter. I will, sir. 
(The information referred to is as follows:) 


UNEQUAL REPRESENTATION : A STATEMENT IN SUPPORT OF H.R. 73 
BY REPRESENTATIVE KEN HECHLER, OF WEST VIRGINIA 


Mr. Chairman, members of the committee, I appear before you in support of 
H.R. 73, a bill introduced by the distinguished chairman of the Committee on the 
Judiciary, Mr. Celler. 

Gentlemen, proud as we are, and should be, of the American system of govern- 
ment, we are also aware that no system is perfect and that an essential ingredient 
of our American way is the constant striving for improvement. America’s 
democracy, wonderful as it is, still exhibits serious flaws crying for attention, and 
the most embarrassing of these involves the problem of unequal yepresentation. 

Simply put, unequal representation means that the vote of James Smith in 
district X carries more weight than does the vote of John Doe in district Y, 
It means that when Smith casts his vote to elect a Representative in district X, 
whose population is 246,000, that vote is equal to the votes of more than two 
John Does who live in district Y, which contains 525,000 inhabitants. This is 
not an invented example. According to the census of 1950, Georgia’s Ninth 
Congressional ‘istrict had 246,227 inhabitants while Michigan’s 16th District 
had 525,334. Under present conditions, when the House of Representatives 
votes, a citizen of Georgia’s Ninth is worth two from the Michigan 16th. 

The average congressional district, based upon 1950 figures, should have con- 
tained approximately 345,000 people. Yet Colorado's Fourth District had a 
population of 173,298, while Texas’ Fifth held 614,799—about 355 percent more, 
The Second South Dakota District numbered 159,099, as contrasted with 618,431 
in Georgia’s Fifth, a ratio of approximately 4 to 1. In Michigan’s 12th District, 
178,251 persons were entitled to a Representative whose vote in the House of 
Representatives was equal to that of the Member from Indiana’s 11th District, 
who spoke for 551,777 individuals—a difference of about 310 percent. 

I have cited only a few of the symptoms that characterize the disease of un- 
equal representation in this country. These symptoms make a mockery of our 
democratic professions, of our insistence upon the value of the individual, of 
our proclamation that in American society every citizen counts for one before 
the law and in relation to our Government. 

Perhaps this argument strikes you as being largely theoretical. Sut in the 
matter of unequal representation, theory is supported by painful reality. When 
the Representatives of six districts—Georgia’s 9th, Colorado’s 4th, South Da- 
kota’s 2d, Michigan’s 12th, Maryland’s Ist, and California’s 22d—vote “Nay” 
on behalf of their 1,187,000 constituents, their combined votes in the House of 
Representatives is worth just three times as much as the 2 votes cast by the 
Members from Texas’ 5th and Georgia’s 5th Districts, whose combined con- 
stituents outnumber the other 6 by almost 50,000 

Suppose these eight Members constituted a committee or subcommittee of the 
House and that they were to divide on issues as I have described. More than 
1,233,000 citizens would be outvoted 3 to 1 by 1,187,000 

I am sure you can all recall crucial rollcall votes, over the past few Con- 
gresses, that were decided by as few as 10 votes. Did the winning side on 
those close votes actually represent a majority of the people? It is quite pos 
sible they did not. 

Primary responsibility for this state of affairs rests inexorably upon the 
legislatures of the States Congress has seen fit to give those bodies enormous 
leeway in the details of redistricting, and with what results? 

One widely used method of measuring such results within each State is to 
compute the maximum variation from the average district within that State. 
This method gives us a percentage which indicates how far the smallest or 
largest district is from the ideal average district, that is, the district which 
would exist if the total population of the State was divided by the total num- 
ber of Representatives to which the State is entitled. A distinguished panel of 
political scientists, sponsored by the American Political Science Association, de 
clared in 1950 that a deviation of no more than 15 percent should be permitted. 
In his classic work. “Congressional Apportionment,’ Laurence F. Schmeckebier 
suggests an outside limit of 20 percent. 
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In the 83d Congress, the first to reflect the 1950 census, the maximum varia- 
tion in 35 States exceeded 15 percent. In 31 States the figure was more than 
20 percent. Twelve States exceeded 40 percent. In 10 States the maximum 
variation was 50 percent or higher. 

It will give us little comfort to know that this represents some improvement 
over past decades. During the 1930’s, the State of New York, for example, in- 
cluded one district with a population of 90,671 and another with 779,407 in- 
habitants, a ratio of better than 8 to 1. 

The fact is that the whims and uncontrolled discretion of State legislatures 
have contorted the nature of the House of Representatives. In addition to 
creating unequal election districts, they have presented us with some exquisite 
illustrations of the fine art of gerrymandering. 

The 12th District in Brooklyn, N.Y., for example, cuts through that borough 
like a battered knife with serrated edges. California’s 26th District in Los 
Angeles County resembles the Soviet sickle. The Eighth District in North 
Carolina bears a startling similarity to the outlines of the Little Dipper. Okla- 
homa’s First District is a solid-looking, rectangular affair, except for a patheti- 
cally thin tail to the east which just happens to include Tulsa. 

Neither political party has clean skirts. The New York and California dis- 
tricts were perpetrated by Republican legislatures; Democrats were respon- 
sible for the other two. The purpose in all four instances was the same: to 
juggle boundry lines for political advantage. 

There is only one cure for this disease. Congress must literally lay down the 
law and see to it that the law is enforced. There is authority in the Constitu- 
tion and there are precedents in previous legislation for the elements of this 
cure. 

The constitutional authority derives from article I, section 4. The legisla- 
tive »rececents include the acts of June 25, 1842, July 14, 1862, February 2, 1872, 
January 16, 1901, and August 8, 1911, all of which contained criteria of some 
sort for redistricting. The 1901 act provided that Representatives “shall be 
elected by districts composed of a contiguous and compact territory, and con- 
taining as nearly as practicable an equal number of inhabitants.” This directive 
to the States was omitted from the Reapportionment Act of 1929, the law which, 
as amended, is in effect at present. 

H.R. 73 restores this language, sharpens it, and provides effective enforce- 
ment. It directs the States to construct congressional districts of “contiguous 
territory ; in as compact form as practicable.” It sets the maximum variation 
from the State average at 20.percent, a generous figure which should meet the 
exigencies of any situation. 

Finally, it provides an innovation—just enforcement—without which the pre- 
ceding language would merely be an expression of piety. The courts are the 
final guarantors of liberty in our system, and it is into the hands of the courts 
that review of the establishment of congressional districts is placed by H.R. 73. 

I earnestly commend this bill to your attention. We are rapidly approaching 
the census of 1960 and the great adjustments that must follow. H.R. 73 will 
help to insure the democratic solution of the redistricting problems our States 
will face. 


Mr. Lane. Are there any questions of Congressman Hechler? 

Mr. Henperson. May I ask one question ? 

Of course, there is no criteria in the bill other than the word “com- 
pactness” and the word “contiguous.” Do you think that there 
should be some recognition given to maintaining the political lines or 
subdivisions within a congressional district ? 

_Mr. Hecuter. I think, Mr. Henderson, that States have given con- 
sideration to this in their apportionments. This is a natural guide- 
line and States do pay attention to these political subdivisions. 

However, I oeuid think it would be useful to write that in. 

Mr. Henverson. Ohio is divided into several districts. It is neces- 
sary to make a dividing line somewhere. But I have seen situations 
in which in the rural parts of the State for various reasons counties 
themselves have been divided, the north half to go into one district 
and the south half to go into another. Possibly political implica- 
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tions were behind such divisions but it disturbs a great number of 
things to have a county divided in that way. 

Mr. Hecutuer. It surely does. I think that is a very good observa- 
tion, and I would endorse that. If the committee would work out 
some language, I think it would be very helpful to work out some 
language that would stipulate that where possible county lines should 
not be disrupted. 

I might mention also that it would be much easier to study and 
assess election statistics and election results by congressional district 
if we had all our counties in a single district. 

Mr. Lane. Any further questions of the Congressman ? 

Mr. Dononve. Do you believe, sir, that any apportionment should 
be subject to review by the U.S. District court ? 

Mr. Hecuter. I have a feeling, here, that this is a little bit strong. 
I would prefer to rely on the sanction of the white light of publicity. 

Reviewable by a court may be a little strong from the standpoint of 
getting this bill through Congress. That would be, I think, a possible 
objection to it. 

Looking at it sheerly from the standpoint of equity, perhaps there 
is an argument for it. But we are taking a fairly radical step, I think, 
if we put this in the hands of courts to review and supply the sanctions, 

Mr. Dononve. The white light of publicity has been the guide that 
= used down through the years, and it has not worked out too 
well. 

Mr. Hecuter. I think we are adding somethings here that will help 
indicate the type of thing that the white light of publicity should 
emphasize. We are adding certain standards here, such as that a 
district be compact and contiguous. And when you talk about devia- 
tion of 20 percent from the average, I think that is a fairly specific 
figure. 

Mr. Kasem. Do you think, Mr. Hechler, that when the legislature 
has drawn up those lines, they have this admonition about contiguity 
and compactness in mind, and they are thinking: The way we draw 
these things, we are going to be confronted with a judge. We don’t 


anaes what judge that is going to be and what area it is going to 
come from. Do you think it might strain a little harder to make some- 


thing that really is contiguous and compact; that it might have that 
beneficial effect, the anticipation of a judicial review ? 

Mr. Hecuter. I must admit that my objection to that provision is 
in a sense political, because I want to see a bill passed, and I want to 
see a good bill passed. I suppose this gets into the argument of 
political strategy. I think you are essentially right, and I still would 
like to see a bill passed that has these standards in it. 

Mr. Lane. Congressman, how did you feel about the elimination 
of the at-large representation ¢ 

Mr. Hecuuer. I am very much in favor of that. I will say that 
some of the ablest Congressmen have been Congressmen at large, 
members like Don Magnuson and Frank Kowalski. Nevertheless, I 
think it is a violation of our democratic representative principles to 
elect people at large. It throws all the weight on the side of the party 
that happens to have a majority in the State. So I am very much in 
favor of that. 

Mr. Lane. Any other questions ? 
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Congressman Kastenmeier ? 

Mr. Kasrenmerer. Mr. Hechler, you feel, apparently, that if one 
district were 50 percent larger than another in population—for ex- 
ample, if one district were 320,000 and another district were 480,- 
000—that is not too large a disparity ? 

Mr. Hecutrr. I think that 20 percent, as stipulated in H.R. 73, is 
the standard that we should utilize. 

Mr. Kastrenmeter. That is what I anticipate 20 percent would do. 
"If you had 400,000 as an average district, which is quite likely in 
1960, 20 percent more than that would be 480,000, and 20 percent less 
320,000. That would make one district 50 percent larger than an- 
other. 

Mr. Hecutrr. As I say, I think 20 percent is a safe figure of dispar- 
ity from the average. This is just a matter of judgment. You have 
got in some cases way, way over that and it would take care of those 
cases where it is a great deal over that. 

Mr. Lane. Any further questions ? 

Thank you very, very much, Congressman. I appreciate your 
patience in waiting for us this morning. 

Mr. Lane. The next witness is unable to be here, so he has sent 
the committee a statement. That is Prof. Gordon E. Baker, de- 

artment of political science, University of California, at Santa 
3arbara, Calif So without objection his statement will be inserted in 
the record. 

(The prepared statement of Prof. Gordon E. Baker is as follows:) 


UNIVERSITY OF CALIFORNIA, SANTA BARBARA, 
DEPARTMENT OF SocraL SCIENCES, 
Goleta, Calif., June 19, 1959. 
Hon, EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


DEAR REPRESENTATIVE CELLER: Thank you for your kind invitation to appear 
at the hearing of the subcommittee of the Committee on the Judiciary scheduled 
for Wednesday, June 24. Since the subject of congressional redistricting is a 
part of my major professional interest I would very much like to appear; none- 
theless, I must reluctantly decline due to my distance from Washington, D.C. 
However, I have read over carefully H.R. 73 and H.R. 575 and thought that you 
might be interested in having my reactions and suggestions in writing. 

First of all, I wish to commend you, Representative Multer, and others both 
in and outside the Committee on the Judiciary for initiating an attempt to pro- 
vide a more systematic and rational method of establishing districts for the 
House of Representatives than has been used in the past. Congress should 
recognize that the national interest requires a greater use of congressional power 
to alter and regulate the districting function of the States. If Congress does 
not take the initiative in spelling out procedures, this vacuum may eventually 
be filled by the Federal courts. There appears to be considerable doubt as to 
the viability of Colegrove v. Green (328 U.S. 549) as a lasting precedent. The 
principle of judicial nonintervention urged in that leading case on congressional 
districting was not accepted by a full majority of the Court (a 4 to 8 decision, 
with the prevailing Justices split on reasoning). Two recent cases in partic- 
ular, Dyer v. Kazuhisa Abe (138 F. Supp. 220) and Magratw v. Donovan (U.S. 
Dist. Ct., Minnesota 3d Div., civil No. 2981, July 10, 1958), seem to indicate 
a judicial reappraisal of the role of the courts in insuring equal representa- 
tion as a federally guaranteed right. See also, Anthony Lewis, “Legisidtive 
Apportionment and the Federal Courts,” Harvard Law Review (April 1958), 
pages 1057-1098. While such judicial action may eventually be necessary and 
could turn out to be the only practical solution, there are some disadvantages 
in a lack of statutory standards. Without them the courts’ role is essentially 
negative—that of declaring (or threatening to do so) certain degrees of mal- 
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apportionment invalid. But there are obvious limits on how creative judicial 
rulings can be. Thus, the supplemental existence of proper standards passed 
by Congress would be preferable. 

As for the detailed provisions of the two bills before the subcommittee, I 
would make the following appraisal : 

First, there is a difference in the two proposals on the degree of variance to 
be allowed in district populations. H.R. 73 calls for a 20-percent variance 
above and below the average quotient within a State, while H.R. 575 specifies 
a 10-percent deviation each way. While the smaller range would undoubtedly 
be preferable in most instances (and could be implemented easily enough for 
most districts from the standpoint of socioeconomic and geographic communi- 
ties of interest) it might be too restrictive in some instances. The 20-percent 
standard is undoubtedly more realistic from the standpoint of congressional 
acceptance, though it would allow variations which seem too generous—i.e., the 
largest district of a State could be 50 percent more populous than the smallest, 
If the 20-percent figure should prevail, I would prefer to see it stated in a way 
which implies that such a variance would be reserved for exceptional cases, 
For instance, wording might be to this effect: “Each district will have, as 
nearly as practicable, a number of inhabitants equal to that of other districts 
in the State; but in no case shall a district contain a number of persons, 
excluding Indians not taxed, more than 20 percent greater or less than the 
average obtained by dividing the whole number of persons in such State,” 
ete. I realize that the distinction between this type of wording and that of 
H.R. 73 is more symbolic and suggestive than real and effective, but it would 
at least stress the importance of approaching the principle of districts as 
equal in population as feasible. 

As you undoubtedly know, a committee of the American Political Science 
Association has recommended a range of 15 percent above and below the 
average in a State. Former President Truman also suggested such a figure 
in 1951. This would appear to be a reasonable compromise between the 10- 
and 20-percent figures in the two bills before the subcommittee, provided such 
a range is not hopelessly unaccountable from the practical standpoint of passing 
a bill. 

However, my greatest concern with the proposed legislation is the problem 
of adequate enforcement. I approve of the provisions for judicial review in 
H.R. 73 as far as they go, but a number of questions arise. How can positive 
redistricting be insured? One might contest a statute which the Federal court 
would invalidate, but this does not meet the major problem. If a districting 
arrangement is held in violation of standards established by Federal legislation, 
what happens next? Are the old (and perhaps even less equitable) districts 
restored? Furthermore, the most frequent cause of unequal congressional 
districts is not positive maldistricting, but lack of State legislation for decades. 
I fail to see how the provisions for judicial review can engender the positive 
action needed. 

I presume that section (d) of H.R. 575 may be an attempt to meet this problem 
by providing that any Representative elected to Congress from a district not 
conforming to requirements shall be denied his seat in the House of Repre- 
sentatives and the Clerk of the House shall refuse his credentials. I suppose 
it is felt that the Clerk, unlike the House itself, would be subject to mandamus 
proceedings. But could this possibly hold water in view of the Constitution’s 
provision that each House shall be the judge of the elections, returns, and 
qualifications of its own Members (art. I, sec. 5). What if a majority of the 
House should be seated from properly constituted districts and then proceeds 
to seat all Members elected from those in violation of established standards? 
The Clerk could hardly prevent this, nor could the Supreme Court. Further- 
more, while the Clerk, in deciding whether to refuse credentials, can establish 
a 10- or 20-percent deviation easily enough in a ministerial fashion, is he to be 
given initial discretion as to whether districts are contiguous and compact? 

It seems to me that effective enforcement provisions must insure the initial 
election of Representatives from districts which meet proper standards. State 
legisiutures, even though not subject to direct positive action, must be prodded 
into creating districts meeting established standards. I would suggest, then, 
one of two possibilities. The first is the proposal of Prof. Kenneth C. Sears, 
of the University of Chicago Law School: “If any State refuses to establish 
districts and apportion its Representatives in the Congress of the United 
States to conform with the requirements set forth in subsection (c) of this 
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section, then the Bureau of Census shall establish and proclaim the congressional 
districts in each such State. Thereafter and until such State conforms, Repre- 
sentatives in each such State shall be nominated and elected from these 
districts in accordance with law” (“Methods of Reapportionment,” 1952). 

The other possibility would be the threat of electing all Representatives from 
a State at large in the absence of properly established districts. If the Federal 
courts are given the power to order at-large elections in the event of a success- 
fully challenged district, it could be a sufficient safeguard. At-large elections 
are sufficiently risky to be feared by virtually all parties in States with more 
than just a few Congressmen. Thus the mere existence of an effective pro- 
vision should be enough to insure proper advance action by the State legisla- 
tures. Thus, perhaps all that is needed is the simple addition of one sentence 
at the end of H.R. 73 (sec. d) “* * * and, in the event the Court finds that 
any congressional district in such State fails to conform to the requirements 
set forth in subsection (c) of this section, said Court will order that all Repre- 
sentatives from such State be elected from the entire State at large until 
such time as districts are established which conform to the requirements of 
subsection (c).” The at-large remedy has precedent to support it, having 
been employed by the Federal courts on three occasions—Smiley v. Holm (328 
U.S. 355); Carroll v. Becker (285 U.S. 380); and Hume vy. Mahan (1 Fed. 
Supp. 142 E.D. Ky., 1932). 

Finally, I wonder if the language in section (c) of H.R. 73 couldn’t be clarified 
on the matter of whether the statute pertains to all congressional districts in 
States electing two or more Representatives. As it stands the references to 
“Each such district hereafter established” and to districts established for the 
88th and subsequent Congresses could be interpreted as applying mainly to States 
gaining or losing representation and thus under some compulsion to create new 
districts. As you know, much of the inequality results from States whose dele- 
gations do not change and whose district lines are not revised often by State 
legislatures. This is important, since most States are not affected decennially 
as to their total share of the House apportionment. My concern here was also 
voiced by Anthony Lewis, who says in the Harvard Law Review article cited 
above: “(1) ‘Establishment’ of districts might be construed narrowly to cover 
only new apportionments. (2) To be sure of adequate standing it might be 
well to specify that complainants be qualified voters as well as citizens. (3) It 
would be wise to spell out in the legislation the exact relief to be granted when 
districts are adjudged void—e.g., election at large.” (pp. 1094-1095). This 
second point is somewhat trivial and perhaps unnecessary, but the other two 
appear to be serious objections. 

I hope that my comments will prove of constructive value to the deliberations 
of the subcommittee and Committee on the Judiciary. I feel that the proposed 
bills are steps in the proper direction, but as elaborated above, I am respectfully 
apprehensive about the adequacy of enforcement provisions. 

In the event that any hearings or reports on this suggested legislation are 
published, I would greatly appreciate receiving copies of the same. (I shall be 
at the above address in Tacoma, Wash., until about August 10, 1959, and there 
after at my university address on the letterhead. You have my best wishes for 
success in getting an effective statute through the Congress at this session. 

Sincerely yours, 
Gorpon E. BAKER, 
Assistant Professor of Political Science. 


Mr. Lane. The next witness is Prof. Howard Penniman, professor 
of political science, Georgetown University, president of the District 
of Columbia Political Science Association, and member of the staff of 
the American Political Science Association. 

You may proceed, Mr. Penniman. 
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STATEMENT OF PROF. HOWARD PENNIMAN, PROFESSOR OF POLITI- 
CAL SCIENCE, GEORGETOWN UNIVERSITY, PRESIDENT OF THE 
DISTRICT OF COLUMBIA POLITICAL SCIENCE ASSOCIATION, MEM- 
BER OF THE STAFF OF THE AMERICAN POLITICAL SCIENCE 
ASSOCIATION 


Mr. Penniman. I have no prepared statement to make to the com- 
mittee. I was asked to speak, because the chairman of the Political 
Science Association Committee, Mr. Arthur Holeomb, was unable to 
attend, and he asked that someone from our office attend who is also 
acquainted with it. 

It seems to me as far as both H.R. 73 and H.R. 575 are concerned, 
the major part of each bill is completely in line with the recommenda- 
tions which the American Political Science Association Committee 
made back in 1950 and 1951. 

Incidentally, one of the members of that committee is here and will 
be a witness later. 

The only questions that appear to me to come up as far as we as an 
association have taken a position, would be with respect to the amount 
of deviation allowed, whether the 10 percent which ts in H.R. 575 or 
the 20 percent which is allowed in H.R. 73. 

My own view would be that Mr. Celler’s review of the situation by 
this committee over the years—his suggestion of 20 percent probably 
makes the necessary allowances for precisely the kind of problem that 
was raised a moment ago, of trying to keep within the political bound- 
aries of the counties and so on. 

It is trying to retain this. I think it may occasionally require the 
20 percent. 

‘The other question that is up, it seems to me, from both bills, is the 
question of sanctions that might be involved. And here, not speaking 
for the Political Science Association, for which no single individual 
political scientist can speak, certainly, it seems to me it is somewhat 
doubtful if either of the proposed sets of sanctions would be particu- 
larly desirable. 

To take the one that has been testified on by Mr. Celler and in his 
bill, the proposal that he go to the district courts, while it is true that 
in Colegrove v. Green the vote was a 5-to-4 decision, it is certainly 
true that Mr. Frankfurter, speaking for the Court, was most happy at 
the thought of the Court getting into, as he referred to it, the political 
thick of it. And in any case, the Court cannot do the redistricting. 
The most that the Court can do is, it seems to me, to rule out the redis- 
tricting which has been done by the State legislature, which would 
once more send it back to the State legislature for further action, 

This is a time consuming event, even by the arrangement which Mr. 
Celler provides for, that it must have priority over all other pending 
measures before the Court. It would mean, it seems to me, conceiv- 
ably several months’ delay, maybe more, during which a State or a 
district would not be represented in Congress. And this seems to 
me, again, to be an undesirable matter. 

On the other proposal, in H.R. 575, the proposal is in this case that 
Congress itself instruct the House that it should not seat any Member 
coming from a district which deviates by 10 percent, in the case of Mr. 
Multer’s bill. 
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Again you run into questions, I think (a) of constitutionality, since 
there is a question of representation of the State involved; and (6) it 
seems to me that you do not eliminate political questions, but you 
move them to another level, in which you as Members of Congress 
are faced with them. 

The third one, which is the one which the Political Science Associa- 
tion recommended, was that in the event of the failure of a State to 
redistrict within the limits of—in our case we happened to cite 15 
percent of the mean—in any such State where it failed, the Congress 
itself would take the responsibility. Not speaking for the committee, 
but speaking personally, I would again find this one, it seems to me, 
would create all kinds of problems for the Congress itself of a political 
character. 

My own feeling would be pretty much as Congressman Hechler ex- 
pressed it, that at least at this time the most desirable thing would 
be to return to the use of the words “contiguous and compact”; to add 
to it some figure, probably the 20-percent figure, of Congressman 
Celler’s, and then to publicize, which one can do much more easily 
if you have a firm figure like 20 percent —the deviations become oby}- 
ous. They are in violation of the national law even if there is no 
sanction. That publicity in itself would be of some value. 

With all deference to the committee chairman, taking into account 
the difficulties that have been created by the increasing population, 
I believe that gerrymandering, and the inequities which have been 
continuous throughout our history in this redistricting, probably are 
less frequent today than there were a century ago or a century and 
a half ago. 

The fact that the inequities are less frequent does not make them 
any more desirable. But it seems to me we have improved somewhat. 
And because of the very general terms, as you point out, of con- 
tiguity and compactness, which you cannot define, nonetheless it 
seemed to have been a useful thing in the period that they were in 
effect, from 1842 to 1911. 

Il appreciate the opportunity. 

Mr. Lane. Have you finished your statement ? 

And you say that you favor the 20-percent provision ? 

Mr. Penniman. Yes, sir. 

Mr. Lane. And what did you say about the abolition of the elimi- 
nation of the Representatives at large ? 

Mr. Penntman. I am sorry. I did not comment on it. I would 
agree fully with it. To do otherwise always leaves the same possi- 
bility as you have with the presidential electors, that a 55-percent 
vote gets everything. 

Mr. Lane. Any other questions, gentlemen ? 

Well, in view of the fact that that is the second bell, and if there 
are no further questions of the witness, the committee will answer the 
call and return immediately, so that he can listen to Professor Will- 
cox and any others that may be interested. 

( Recess taken. ) 

Mr. Lane. The committee will proceed with further witnesses. 

[ am advised that Mr. Richard M. Scammon, director of election 
research, Governmental Affairs Institute, Washington, D.C., is unable 
to attend this morning. So he may, if he so desires, submit a state- 
ment for our record which will be printed at a later date. 
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I am sorry to delay you, Professor, so long, but I could not help it. 
Prof. Walter F. Willcox, Cornell University, Ithaca, N.Y. 

You may proceed, Professor. 

You may be seated, if you wish. 


STATEMENT OF PROF. WALTER F. WILLCOX, CORNELL 
UNIVERSITY, ITHACA, N.Y. 


Mr. Witicox. Thank you. 

If I get tired of standing, I will take my seat, and thank you for 
the permission. 

I want to speak about two possible amendments to H.R. 73, 
I believe would improve the measure. 

The first is on page 2, changing the method there named, namely, 
equal proportions. 

Mr. Lane. What line is that, Professor ? 

Mr. Wixticox. Line7,on page2. The line reads: 


which 


Method known as the method of equal proportions. 


I shall argue that the method of equal proportions gives results 
which are unconstitutional, and that the method which Congress 
adopted after the census of 1910 on the contrary gives constittuional 
results. 

Let me give an illustration of what I mean from the figures of 
the last census. 

These two methods differed in the results that they gave by only one 
seat. Seat 435 was given by the present method to the State of 
Kansas, while the method that was adopted 20 years e arlier would 
have given the same seat to the State of California. 

Either method would distribute 36 seats between those 2 States, 
and the Constitution requires that the distribution shall be between 
those States according to their respective populations. In order t 
show that the present me tthod gave an unconstitutional result, we mele 
divide the population of the two States by two-thirty-sixths. 

Now, the population of California would have 30.51 of the 36, and 
the population of Kansas would have 5.49, indicating that the claim 
of California to the doubtful seat, being measured by fifty-one one- 
hundredths, is stronger that the claim of Kansas to the same seat, 
because they claim it is measured by only forty-nine one-hundredths. 

Now, the method that the Congress adopted after the census of 
1910 would have given that doubtful seat to California. The same 
difference occurred 10 years earlier, when the seat in question was in 
question between the State of Michigan and the State of Arkansas. 
The claim of Arkansas to the doubtful seat by mathematics is only 
fifty-nine one-hundredths, while the claim of Michigan to that same 
seat was fifty-one one-hundredths. Again, the claim of the larger 
seat was stronger mathematically than the claim of the smaller seat; 
and yet the method then adopted by Congress as a result of pulling 
wires, I think I may fairly say—because the party in power would be 
favored by the decision to give the seat to Arkansas, since Arkansas 
will be sure to give a seat, another vote for 10 years, if that decision 
was made, to the party in power. 

Consequently, I believe that the Constitution requires the method 
of major fractions, so-called, which Congress adopted after the census 
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of 1910, should now be restored, and the method of equal proportions, 
the present method, should be discarded. 

If there are any questions in regard to that argument, I would be 
glad to discuss them. 

That is all I have to say about the method. 

One other amendment to the same bill I would like to introduce. 
And here it is simply a question of a suggestion, because it is a ques- 
tion on which the opinion of Congress and especially of the House of 
Representatives is decisive. 

My study of the question, which has gone on for many years, has 
led me to the conclusion that there is a large bodv of oninion in Con- 
yress, and especially in the House of Representatives, that the House 
is larger than it should be for most etfective work, and tuat it some 
method of reduction in the size of the House should be : adopted, the 
House would become more effective. 

On that point, I would like to refer you to the last page of the 
article which I wrote on the subject in 19 54, and to add to that a state- 
ment by Vice President Barkley in his book printed 5 years ago, “That 
Reminds Me”; and I may mention to the committee that he was many 
years a Member of the House of Representatives, for many years a 
Senator, and later Vice President. And he wrote a book, “That Re- 
minds Me,” which seems to me to represent on this point in one para- 
graph, which I shall quote in a moment, a signifiaecnt body of opinion 
in the House of Representatives. 

Vice President Barkley wrote: 

I have always felt that the House of Representatives is too large and that a 
reduction should be made to a number not to exceed 300. 

My suggestion would be that H.R. 73 should be amended in regard 
to that in this way. 

On line 5 of page 2, it now reads: 

Each State would be entitled under an apportionment of the then existing 
total number of Representatives. 

I would like to see inserted, or have the committee consider the 
insertion, at the end of line 4, before the word “the” the words “ten 
less than’; so that : that amendment should be favored by this sub- 
committee and then by the full committee and then by Congress itself, 
the size of the House of Representatives after the next census, which 
otherwise would be 437, would be 427, and 10 years later 417. 

And so I may say that in debates on the floor of the House—and I 
have studied this problem for many years from that point of view— 
the opinion has been expressed that the House is now too large and 
unwieldy. The suggestion never has been made for years that it is 
too small. The practice of our States in this matter is always signifi- 
cant. If you take the 49 bilateral State legislatures and sum up the 
number of members of the lower house and the number of members 
of the upper house and divide the total in the lower house by the total 
in the upper house, the result is 317. In other words, the lower house 
in the 49 U.S. State legislatures averages just about three times the 
size of the upper house; whereas the House of Representatives, at the 
present time, as you very well know, is four and a half times, about, the 
size of the Senate. 

I think that that perhaps ends my suggestions as to amendments. 
It seems to me all the evidence I have been able to gather indicates that 
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there is such a large body of opinion; and I may say that the matter 
was debated in the House for days about 30 years ago, and at that 
time practically every opinion expressed—and there were some 15 
opinions expressed by different Members of the House, leading Mem- 
bers, Members long in service who have held important positions— 
they all agreed that that House would work more efficiently if it were 
not waenkas. 

One effect of this increase in the size of the House which I men- 
tioned is that when the final increase in the size of the House was 
made, after the census of 1910, when it was put up to 435—before that 
time, every Member of the House had a desk at which to work, but 
they hadn’t room for 435 Members plus 435 desks. So all the desks 
were taken away. Individual Members of the House can judge, but 
it seems to me having a desk is quite an important adjunct in con- 
tributing to efficiency in work in that field. But as I say, this is a 
matter on which I am simply submitting a possibility which I believe 
might find support if this subcommittee should recommend it to the 
full committee; and if the full committee should report it, you might 
find the report seriously considered by the House itself. All I can 
say is that when the change was made by which the whole matter 
of apportionment. was made automatic and any further increase in 
the size of the House was prevented—well, I lost the thread of my 
sentence. You must excuse me. 

I think that is all I have to say on the subject, Mr. Chairman, and 
I am honored and pleased at the opportunity to express sentiments 
that have been the result of more than 50 years of work. 

Mr. Lane. Professor Willcox, would you like to have your “Method 
of Apportioning Seats in the House of Representatives” become part 
of the record today ? 

Mr. Witcox. I would be glad to have that done, yes, Mr. Chair- 
man. 

Mr. Lane. If there are no objections, then, we will have that 
placed in the record. 

(The booklet referred to is as follows :) 











Reprinted from the JouRNAt Or 1rH£ AMERICAN STATISTICAL ASSOCIATION 
December, 1954, Vol. 49, pp. 685-695 


METHODS OF APPORTIONING SEATS IN THE HOUSE 
OF REPRESENTATIVES 


Wawrer F. WiLLcox* 


Cornell University 


VHE subject of Congressional Apportionment was transferred a few 
‘| years ago to the Judiciary Committees of Congress; no member of 
either committee, I believe, was in Washington in the late twenties 
when the long fight over the question ended with the dangerous in- 
crease in the size of the House halted and with reapportionment made 
a ministerial act about which Congress need no longer concern itself 
after each census as it had done for 130 years. 

In view of that situation the Judiciary Committee of the House 
asked me to report to them on methods of apportionment and to in- 
clude so much of the congressional history of the subject as might help 
them in dealing with it. My reply to the committee was sent some 
months ago; it ended by proposing two amendments to the automatic 
act of 1929, one of them changing the present method to a novel one 
which I now think the best, the other lopping off ten members auto- 
matically after each future census from an overgrown House until it 
approaches a membership of three hundred, the number mentioned 
often in congressional debates as a desirable goal. This article will 
supplement my report to Congress and lay before scholars the main 
results «f my work which has lasted for more than half a century, a 
period during which some of my early conclusions have changed and 
several new ones emerged. 

I had to prepare apportionment tables for Congress after the census 
of 1900. After the following census two groups of students entered the 
field. One, for whom Allyn A. Young spoke, held that the question of 
method “is mathematical and ought to be decided upon the basis of a 
general consensus of mathematical opinion.” The position of the other 
group was stated thus: “The question involved in the apportionment of 





* Editor's Note: Professor Willcox was President of the American Statistical Association in 1912 
and of the American Economic Aasociation in 1915 


' Allyn Young circular letter to statisticians and mathematicians dated Nov. 19, 1926 (unprinted) 
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representatives is primarily one of constitutional law. The role of 
mathematics in the problem is to make clear the consequences of any 
given interpretation of the Constitution.”? 

This article will defend the second position. My understanding of the 
difference between the two groups was stated in a letter to an oppo- 
nent: “Our conference left me with the impression that all the men 
present except Professor X and me believed that there is only one right 
method of apportionment, the method of equal proportions... . My 
view is that the methods can be arranged in an order of preferability, 
that their sequence in that order depends upon the predominant object 
to be secured by apportionment, that the object of apportionment is a 
political rather than a mathematical problem and one to be deter- 
mined, therefore, not by academic students but by Congress.” 

Those who wrote the Constitution intended, I believe, to make the 
resident of a state the unit of representation in the House, as they had 
made the state itself the unit in the Senate. The Constitution contains 
three passages which bear on the method by which to carry out that 
intention. They are: 

(1) “The number of Representatives shall not exceed one for every 
thirty thousand.” 

(2) “Representatives shall be apportioned among the several States 
according to their respective numbers.” 

(3) “Each State shall have at least one Representative.” 

The first passage alone determined the method of apportionment 
used by Congress before 1840, the second alone has underlain the fou 
methods used since 1840, the second modified by the third furnishes a 
basis for the novel method proposed herein. My arguments are ad- 
dressed primarily to Congress because in deciding this question Con- 
gress is the jury, but I cannot succeed in that quarter without support 
from the public, hence this article 

The House of Representatives at first had only 65 members, but 
Congress soon became convinced that it should be enlarged as much as 
possible. The limit on size set in the first passage proved to be ambigu- 
ous; for five months Senate and House disputed over how to interpret 
it. Did it mean not more than one for every thirty thousand in each 
state, 112 in all, or not more than one for every thirty thousand in all 
the states, 120 in all? The House sent on to the Senate a bill apportion- 
ing 112 representatives. The Senate returned it after adding eight seats 


a} W. Owens “On the Apportionment »f Repr sentatives,” Ame n Statistica ies 


Publications, 17 (1921), p. 968 


* Walter F. Willcox, circular letter of Aug. 12, 1931 (unprinted). 
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for large remainders and in that form it reached the President. Wash- 
ington vetoed it, relying on the advice of Jefferson, then Secretary of 
State and in charge of the census, that the method was unconstitu- 
tional. That veto established the method which Congress used for half 
a century; it may be called the Jefferson method or method of rejected 
fractions.‘ Its essential feature is that it apportions representatives only 
for units. 

This method was abandoned forty years later as a result of Webster’s 
criticism. Under the discarded method the larger a state the smaller 
the proportion between its rejected fraction and its population, hence 
the smaller its district population and the more representatives it 
would get. Under 1950 figures, for example, the method of rejected 
fractions would have transferred to states above the average size nine 
seats which the present method gave to states below the average size. 

Among the tests of a method one needs to be mentioned here because 
it underlies Webster’s method. First divide the states into three groups, 
large, small and very small, the line separating large and small being 
the average population of those two groups, and the line separating 
small and very small being whether a state gets its one seat for popula- 
tion or by constitutional guarantee. Next compute the average district 
population of each of the two groups of large and small states. The 
nearer those averages are to each other, the better the method. 

This test also measures the nearness to equal representation given to 
one person or one million persons wherever the residence; that is prob- 
ably what those who wrote the Constitution had in mind. 

Webster’s proposal was to give supplementary seats for fractions 
larger than one half, “major fractions.” An apportionment bill had 
passed the House after the 1830 census and been referred to his com- 
mittee. He reported that the method of rejected fractions was uncon- 
stitutional because it did not meet the second constitutional require- 
ment and apportion seats to the several States according to their re- 
spective numbers. Webster computed the number of representatives a 
few states would have if the proportion each had of 240 was as near 
as possible to the proportion of its population to that of all the states. 
He showed that the population of New York and Vermont, for example, 
would entitle the former to 38.59 representatives and the latter to 5.65 
and claimed that New York should receive 39 seats and Vermont 6 
instead of the 40 and 5 given them in the bill. 

If he had been able to show Congress that the current method must 


* Jefferson wrote in a memorandum for which Washington had asked, “Fractions must be neglected 
... has left them unprovided for.” Wrtings. (1940 ed.) vol. 3, pp. 201-11. 
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overrepresent a large state and underrepresent a small one, his argu- 
ment might have carried greater weight. He might have said that by 
it the average district population in large states would be much below 
that in small ones, and that, if Congress should adopt his amendment, 
the difference would be only one sixth as great. Stated in a way perhaps 
more meaningful to Congress, his method would have transferred 
seats from three large states, Kentucky, Pennsylvania, and New York, 
to three small ones, Delaware, Missouri and Vermont. 

He carried the Senate, but when the House rejected his amendment 
the upper house yielded. His failure may have been due even more to 
a weakness in his mathematics which I have explained elsewhere and 
which I was able eighty years later’ to correct. 

Webster’s contributions were that he called attention to the second 
constitutional requirement, showed that the results of the current 
method violated it and that to apportion supplementary seats for frac- 
tional remainders larger than one half would be a great improvement. 
But he did not answer either of two questions the first of which long 
vexed Congress. That is, How is the common divisor which his method 
needed to be found? The other is, How is the problem affected by the 
third requirement in the constitution? 

In the period between 1832 and 1910 Congress tried to adapt Web- 
ster’s revolutionary idea to a problem the shape of which was changing. 
In 1842 Congress experimented with his method. The law specified the 
common divisor which he did not know how to compute for a specified 
number of seats and provided for “one additional Representative for 
each State having a fraction greater than one moiety of the said ratio,”® 
but it did not specify the size of the House. When the 1850 census was 
at hand Congress was minded to stabilize the size of the House at 233 
members by a ministerial apportionment. The law instructed the Secre- 
tary of the Interior, first, to divide the combined population of the 
states by 233, then to divide the population of each state by the quo- 
tient, and finally to apportion one seat for each unit and enough sup- 
plementary seats for large fractions to reach the required total. 

This method dodged one of the difficulties in Webster’s proposal, 
how to find the common divisor, but two others remained. The method 
might yield one or more seats for large minor fractions, or withhold 
seats for one or more small major fractions. As long as the House did 
not increase in size the method worked well, but after the 1870 census 


’ Walter F. Willcox, “Last Words on the Apportionment Problem,” Law and Contemporary Problema, 
vol. 17, p. 291 
6 Statutes at Large, vol. 9, p. 432. 
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Congress resumed the policy of apportioning enough seats to keep 
every delegation intact and the experience of forty years with that 
change wrecked the method. The Superintendent of the Census began 
to send Congress tables based on the 1850 method which showed the 
distribution of each number of seats within the limits of size which 
interested the House. These tables showed that now and then one or 
more states might receive a seat for a large minor fraction, one or 
more might fail to receive a seat for a small major fraction, or when 
one member was added to the total two states might gain and a third 
lose a seat (the “Alabama paradox”). 

As I have said, my connection with the problem began in 1900 when 
I was placed in charge of a division in the Census Bureau which was to 
prepare the apportionment tables. The law said we should use the Vin- 
ton method, but, as tables based on earlier figures had shown its weak- 
ness, we submitted a second set based on an imperfect understanding 
of the Webster method. 

The sizes of the House which interested Congress were 357, its exist- 
ing size, and 386, the size at which no state would lose a seat. Our 
Vinton tables contained two examples of the Alabama paradox at 
just these numbers, one affecting Colorado, the other Maine. For Colo- 
rado, the figures ran: 

Size of House 356 357 358 


Seats for Colorado 3 2 3 


For Maine they were: 


Size of House 884 885 386 387 
Seats for Maine 4 4 3 4 


Congress got over the hurdle and apportioned 386 seats by starting 
with the table for 384, which contained two quotients with major frac- 
tions for which no seats were apportioned. For each of these quotients 
Congress gave an extra seat and thus reached 386, the number desired, 
with no state losing a seat and no major fraction unrewarded. 

After following the long House debate I returned to Cornell sure 
that the principle of the Webster method was sound but its mathe- 
matics weak. Once the difficulty was grasped, the solution was obvious; 
apply the sliding divisor concept. After the 1910 figures had been 
announced I took to Washington a set of tables and an explanatory 
letter in which I had written: 

“The history of reports, debates, and votes upon apportionment 


seems to show a settled conviction in Congress that every major frac- 
tion gives a valid claim to an additional Representative. . . . The pres- 
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ent method is based upon that conviction and seeks to facilitate action 
in conformity with it. Because of this feature I have called it the method 
of major fractions. 

“The results are simple, but the method itself is somewhat difficult 
to explain. If a ratio of 240,000 persons to each Representative be 
assumed arbitrarily as a starting point, that number divided into the 
population of each state and one Representative assigned for each 
whole number and each major fraction in the series of quotients, a total 
of 383 Representatives is reached. If the ratio be then diminished by 
10 to 239,990, no difference in the apportionment will result, but the 
decimal in each quotient will be slightly increased. If the ratio be fur- 
ther reduced to 239,980, 239,970, etc., the decimals continue to in- 
crease with each change of ratio, but with varying rapidity. It is a 
simple problem to compute in which State the decimal will first pass 
.500 and become a major fraction and at just what ratio the change 
will occur. In the present case the State whose decimal first reached 
.500 is Illinois and the corresponding ratio is 239,940, . . . which has 
been called the boundary ratio.’ 

The Bureau of the Census handed Congress two other sets of tables, 
one based on the prescribed Vinton method, the other on a novel 
mathematical analysis of the problem devised by my successor in 
Washington and perfected later by Professor E. V. Huntington. The 
1911 apportionment was based on the Cornel! tables. 

The figures of the 1920 census showed that the Huntington method, 
or method of equal proportions, would give three seats to small states, 
(Rhode Island, Vermont and New Mexico) which the Webster method 
would give to large ones (New York, North Carolina and Virginia). 
This difference in the results was due to the fact that the Huntington 
method makes the “critical fraction” separating large remainders for 
which seats are apportioned from small ones for which they are not a 
variable one lying always below .500 and above .414. The following 
computation shows why I preferred the results of the Webster method. 


Deviation from Population Standard by 


States . 
= Webster method Huntington method 
3 large states +1.15 -1.85 
3 small states —1.41 +1.59 
Total 2.56 3.44 


The total deviation from the standard is one third greater by the 
Huntington method than by the Webster method. 











1 61st Congress 3d Session, House Report No, 1911, Jan. 13, 1911, p. 9 f 
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The two methods applied to 1930 figures yielded identical results. 
Ten years later Congress abandoned the Webster method and adopted 
the Huntington one largely because it would give to Arkansas a seat 
which the Webster method would have given to Michigan. After the 
1950 census the Huntington method gave to Kansas a seat which the 
Webster method would have given to California. Analysis of these 
instances shows how the two tests worked. 

Professor Huntington described his test in these words: “Test of 
equal proportions.—A transfer of a seat from one state to another 
should be made if, and only if, the percentage difference between the 
congressional districts’ in the two states would be reduced by the 
transfer.”® 

This leads to the following figures (in thousands) 


Before transfer After transfer 
State No. of District No. of District 
seats Population seats Population 
California 31 353 30 341 
Kansas 5 381 6 318 
Disparity 8.0 per cent 7.5 per cent 


Because 7.5 per cent was less than 8.0 per cent, the Huntington test 
gave the seat to Kansas. I cannot see how that test bears on the prob- 
lem it tries to solve. 

If we compute the number of seats and fractions of a seat to which 
the two states were entitled in 1950 California should have had 30.68 
and Kasas 5.52. The Huntington method in giving California 30 seats 
curtailed its representation by .68 and in giving Kansas 6 seats swelled 
it by .48, a total departure from the standard of 1.16. The Webster 
method in giving California 31 seats would have swollen its representa- 
tion by .32 and in giving Kansas 5 would have curtailed it by .52, a 
total departure from the standard of .84, about three fourths as much. 

Another form of comparing the methods may be clearer. Each 
method gave the two states together 36 representatives. The question 
is, should California have received 31 and Kansas 5, or California 30 
and Kansas 6? Since California had 84.75 per cent of the population of 
the two states it should have that per cent of the 36 seats, in other 
words 30.51 seats for it and 5.49 for Kansas; so California had the 
stronger claim to the transferable seat. 

Cumulative evidence comes from applying each test to the 1940 fig- 





* He meant by congressional districts what I prefer to call district populations. 
*E. V. Huntington, “Methods of Apportionment in Congress,” in 76th Congress 3d Session 
Senate Document No. 304, p. 3 
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ures for Michigan and Arkansas. Each method gave those states in 
combination 24 seats; the question was, should Michigan receive 17 
and Arkansas 7, or Michigan 18 and Arkansas 6? Michigan was en- 
titled by its population to 17.43 seats and Arkansas to 6.04 so Michigan 
with 17 was curtailed by .43 and Arkansas with 7 was strengthened 
by .96, a total deviation of 1.39. But if Michigan had received 18 seats 
and Arkansas 6 the total deviation would have been only .61, (.57 
and .04) less than half as much. Michigan had 72.95 and Arkansas 
27.05 per cent of the population of the two states, so the former was 
entitled to 17.51 and the latter to 6.49 out of the 24 seats. Evidently 
Michigan should have been given the transferable seat. 

The argument thus far has indicated that Congress erred when it 
adopted the Huntington method and abandoned that of Webster. 

We come to the last question, What effect has the requirement, 
“Each State shall have at least one Representative” on the problem? 
That question but not its answer I saw through a glass darkly when I 
wrote, “The Vinton method... involves a fundamental theoretical 
error.'° It overlooks the crucial fact that seats in the House of Repre- 
sentatives are of two classes, the 48, one for each state, which are 
guaranteed by the Constitution and are as completely beyond the con- 
trol of Congress as the seats of the Senators are, and the remainder 
the number and distribution of which are under congressional control 
The two classes might be named the apportionable and the unappor- 
tionable seats. The fact that they are not individually distinguishable 
has apparently been responsible for the failure to recognize their exist- 
ence. To get this theoretical requirement clearly in mind it may be 
helpful to think of the seats in the House of Representatives as num- 
bered. The first 48 seats, one for each state, would be numbered one 
to indicate that there is no basis for distinguishing between them. The 
next seat, numbered 49, would be apportioned to New York, number 
50 to Pennsylvania and so on”, 

This distinction has now been recognized by all authorities and ap- 
portionment tables give the states to which seats go in succession from 
No. 49 on to No. 435. Both the present and the proposed method under 
1950 figures would give seats 49, 50, 51, and 52 to the largest states, 
New York, California, Pennsylvania and Illinois, in the order of their 
size but differ about seat 53. The present method gave that seat to 
New York with a distric t population ( in thousands) of 7,415 although 








10 Later I realized that the Webster method in either form and the Huntington coi od involve the 
same error. 

Walter F. Willcox, “The Apportionment of Representatives; Annual Address of the President,” 
American Economic Review, 6 (1916) Supplement, pp. 3-16 
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Ohio, the fifth state in size, had a larger district population, 7,947, and 
in my judgment should have received the seat. If Congress should 
agree with me on that point, its choice would entail a decision that the 
method of included fractions leads to better results than the method 
of equal proportions and should displace it at the first opportunity. 

In ending the argument about methods of apportionment we may 
summarize the conclusions. 

Methods are of two kinds, primary and secondary, the former finding 
a root in the Constitution, the latter not finding such a root. 

There are three primary methods, one based on “not more than one 
in every thirty thousand,” another based on “according to their re- 
spective numbers,” and a third based on the attempt to combine the 
second requirement with the last, “Each State shall receive at least one 
Representative.” 

The results of these three methods differ in that the first apportions 
no supplementary seats for remainders, the second apportions such 
seats for remainders larger than one half, the third like the first appor- 
tions no seats for remainders but unlike it assigns one seat to each 
state before apportionment begins. 

The results also differ in their distribution of transferable seats, the 
number of which has increased from two after the first census to sixteen 
after the last. The first method distributes all transferable seats among 
the large states, the second divides them as evenly as possible between 
the large and the small states, the third distributes them all among 
the small states. 

The Constitution seems to leave with Congress a choice between 
two tests and two methods of apportionment. The first test would be 
based on the nearness of two proportions, on the one hand the propor- 
tion that a state’s population makes of the population of all the states, 
and on the other the proportion that the number of a state’s repre- 
sentatives makes of the whole number of representatives. The second 
test would be based on the nearness of the district populations of the 
48 states to one another. 

The number of methods of apportionment giving different results 
varies with the figures of a census but is always one more than the 
number of transferable seats. The seventeen results possible after the 
1950 census would come from three primary and fourteen secondary 
methods; these seventeen methods make up a series wherein the results 
of each would differ from those on either side of it by transferring one 
seat from a large state to a small one or vice versa. 

The methods reaching these results use a series of seventeen divisors 
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with 329,577 at one end and 365,394 at the other. They use also a 
series of seventeen critical fractions with zero at one end and one at the 
other.” 

The article may close with a few words about another amendment 
now before the House Judiciary Committee. It provides for a slight 
automatic reduction in the size of the House after each future census. 
The law now declares that the President shall report to Congress after 
each census the result of redistributing the then existing number of 
members, among the states according to the method last used by Con- 
gress. The amendment would insert the words, “ten less than” before 
the words, “the then existing number.” 

The House is now about four and a half times as large as the Senate; 
at the start it was only two and one half times as large. In state legis- 
latures the difference between the size of the two branches is much 
less, and, since as a rule the more recent a state constitution is, the 
nearer to equality in size are the upper and lower houses, it would seem 
that American experience has led to a reduction of the average differ- 
ence. 

More important evidence comes from members of the House. Six- 
teen years ago a Congressman acting at my suggestion asked each of his 
colleagues whether he was satisfied with the present size of the House 
and, if not, whether he wanted it larger or smaller. Among the one 
third who replied, one half were satisfied with the present size of the 
House; of the other half about nine tenths wanted it smaller. 

More evidence to the same effect came from the apportionment de- 
bate in the 1920’s; then fifteen experienced and influential representa- 
tives gave an opinion; all but two wanted the House smaller. Probably 
no one now a member can recall, as Congressman Burton then could, 
when it was only three quarters as large. He had begun his long service 
more than forty years before and had been for six years a Senator. He 
said: “I began when there were 325 members of this body, and the 
disadvantages in the transaction of business now as compared with 
then are beyond my powers to describe. It is not only the greater ex- 
pense but the greater confusion on the floor and the greater difficulty 
in the orderly transaction of work. ...I would rather see this House 
consist of 300 members than 435.” - 

With the size of the House stabilized as it has been for fifty years, 
1910-1960, the decennial increase in the average population of a con- 


2 “The Apportionment Problem and the Size of the House; A return to Webster,” Corneil Law 
Quarterly, vol. 35 (1950), pp. 367-89; and “Last Words on the Apportionment Problem,” Law and 
Contemporary Problems, vol. 17 (1952), pp. 290-301. 
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gressional district is about 44,000. If the size of the House had been 
reduced by ten members after the last census, that increase would 
have been about 49,000, a difference probably no member would worry 
about. 

If such an amendment should be adopted the business of the House 
might be done faster and better and debating the amendment, even if 
Congress took no action on it, would bring home to it the fact that it 
can now change the size of the House slowly up or down without being 
blocked as it often was in the past by a tiny pressure group. 
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Mr. Witcox. Perhaps I may add to my statement that I was 
responsible for preparing the distribution table submitted by the 
Bureau of the Census after the census of 1900, and ever since then I 
have been working on this problem off and on. And so I felt that 
it was my duty to do what I could to present my views before this 
committee in the hope that they might be at least considered. 

Mr. Lanr. May I say, Professor Willcox, for the committee, that 
we appreciate most sincerely the fact that you have come here tod: ay 
to give us your views on this legislation, on both of these bills that 
are before the committee, knowing that for all of these years you 
have been very close to this subject matter and have studied it and 
spoken about it and reported on it from time to time, and so the 

mmittee very much appreciates your testimony and your booklet on 
“Methods of Apportioning the Seats in the U.S. House of Repre- 
sentatives.” 

We are sorry that we could not call on you a little sooner. but we 
had the Members of Congress as our first witnesses, which is the 
policy here, as you know, and of course they took a little longer than we 
anticinated. But we appreciate the fact that you have waited so 
long, knowing that you were anxious to be called on as one of the first 
witnesses due to your physical condition. 

Are there any questions from any members of the committee ? 

Mr. Henperson. Professor Willcox, I want to commend you for 
your fine statement and for the study that you have given to this 
subject. 

On the point that you have raised about reducing the size of the 
House of Representatives, I think that most people would agree 
that it would result in a more workable legislative body. 

However, I know that you realize that there are two practical 
considerations. One of those is the fact that Congress itself would be 
called upon to reduce that size, and Members of Congress would not 
know where the lightning would strike; they might be reluctant to 
reduce the size of the House when in doing so they might eliminate 
their own district. That is one practical consideration. 

Mr. Wiitcox. I realize that very fully. 

Mr. Henperson. Now, the second practical consideration, Mr. Will- 
cox, is one that we will have to deal with. By the process of govern- 
mental evolution, if you want to call it that, the duties of Members 
of Congress have increased beyond the mere duty of legislating. Now 
Members of Congress have been called upon, through custom, tradition, 
or expediency, to perform a great number of functions that were not 
thought of under the basic concept of our Government. 

The result is that our workload outside of legislative duties is great 
or small in proportion to the number of people that we represent. 
The man who has the benefit of a small district—his duties are often 
considerably less than those of a man who represents a very populous 
district. 

We have this practical consideration, when we reduce the number 
of Representatives below 435. 

Now, the average district will be, with the new census, approxi- 
mately "400, 000. WwW ere we to reduce the number of Representatives be- 
low 435, it would increase the workload of the individual Members of 
Congress immeasurably beyond what they now experience. 

I am not talking about their legislative duties but I am talking 
about these fringe duties that have come about as a result of the evolu- 
tion of our Government. 





STANDARDS FOR CONGRESSIONAL DISTRICTS 55 


With your argument on the benefits that would be derived by hav- 
ing a smaller, more workable House of Representatives, I do not think 
anyone can quarrel; but we do have—and I think that yee with your 
depth of perception on this problem understand—we do have those two 
practical obstacles that are pretty difficult to overcome. 

Mr. Wiucox. I thoroughly agree. I simply feel that there is the 

uestion of the balancing of conflicting arguments. It seems to me it is 
desirable to call to the attention of the House of Representatives the 
possibility now of a slow and automatic decrease which can be stopped 
at any time when they find that it is doing harm to the work, and to 
,oint out to the House of Representatives that there is no other legis- 
lative body in the world which consists of two houses, in which the 
difference in the size of the two houses is anything like what it is in 
the House of Representatives and the Senate today. 

Mr. Lane. Thank you, Professor Willcox. 

Has counsel any questions for the professor? Mr. Finger and Mr. 
Shattuck ? 

Thanks, Professor Willcox, for your testimony here this morning. 
We appreciate your attendance. 

Are there any further witnesses desirous of testifying on both of 
these bills before the committee today, H.R. 73 and H.R. 575? 

If not, then I declare the hearing closed and thank the witnesses 
for attending. 

Professor Willcox, if you desire to submit a further statement 
within the next week or so, you may do so, and the committee will be 
pleased to have such a statement from you as part of our record. 

Mr. Wiiicox. Thank you. I will doso. 

(Whereunon, at 12:15 p.m., the hearing was concluded.) 

(The following was supplied for the record :) 


STATEMENT OF REPRESENTATIVE HeNry 8S. Reuss OF WISCONSIN IN SUPPORT OF 
H.R. 73 


Mr. Chairman, I appreciate this opportunity to express my support of H.R. 73, 
Representative Emanuel Celler’s bill designed to curb the gerrymandering of 
congressional districts. 

The basic requirements of the Celler bill—that congressional districts be com- 
pact, composed of contiguous territory, and as equal in population as practicable— 
are in my opinion vital to the fair and effective operation of our Federal system 
of government. The framers of our Constitution based the House of Repre- 
sentatives on people. The House is and has been the part of our Government 
closest to the people. 

Ideally, each Member’s vote in the House should represent the voice of an 
exactly equal number of people. While this ideal obviously cannot be attained, 
it is nevertheless the duty of the Congress to see to it that we come as close to 
the ideal as possible. 

It is most important that this 86th Congress enact legislation establishing clear 
and reasonable ground rules for the drawing of congressional district boundaries. 
We all know that the 1960 census will show large population gains for some States 
and relative losses for others, meaning gains or losses in House seats for some 
20 States. This fact alone should require those States to redraw congressional 
district lines. But unless the Celler bill or similar legislation is enacted, even 
those States gaining or losing House representation will not have to establish 
hew districts, much less districts that are compact, contiguous, and reasonably 
equal in population. 

Furthermore, we know that even in States which neither gain nor lose House 
representation, the 1960 census will show great population shifts within virtually 
eveiy State, iurtuer distorting the already flagrant population inequalities that 
exist among congressional districts within most States. Unless this Congress 
enacts corrective ground rules, however, the States will not be required to—and 
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based on past performance will not—take steps to wipe out the numerous cases 
of gross overrepresentation and underrepresentation which now make the 
House of Representatives considerably less than representative. 

Mr. Chairman, Wisconsin will neither gain nor lose House seats as a result 
of the forthcoming census. But Wisconsin needs the Celler bill, too. 

Wisconsin’s congressional district boundaries have not been revised since 1931. 
Uneven population growth and a steady population drift from rural to urban areas 
have put thase 1931 districts far out of line in numbers of residents. Yet the 
Wisconsin Legislature has failed to reapportion congressional districts. 

The 1950 census clearly revealed the great population disparities among Wis- 
consin’s 10 districts, as follows: 
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Even 9 years ago, the most populous Wisconsin district had 188,387 more 
residents than the least populous—nearly twice as many. The weight of one 
man’s vote in either of the urban Milwaukee County districts—the 4th and 5th— 
was only about half that of one man’s vote in the rural 10th District 

Even in 1950, 3 of Wisconsin's 10 districts would have failed the Celler bill's 
test of a maximum population variation of 20 percent from the State average. 
The total population of 3,434,575 made a district average of 343,457. While the 
Ist district came out right on the button, both the 4th and Sth districts ex- 
ceeded the 20-percent variance on the high side, while the 10th was on the low 
side. 

I can assure you that today the population inequalities of 1950 have been 
magnified, not diminished. Reliable population estimates have shown great in- 
creases particularly in the second, fourth, and fifth districts, the last of which 
I represent. Each of these districts today has more than 500,000 residents. 
Yet the same population estimates indicate that the 10th district has grown 
hardly at all since 1950, and still has approximately 250,000 residents. I am 
confident that the 1960 census will verify these estimates. 

Enactment of the Celler bill by this Congress is necessary to assure redis- 
tricting, and equitable redistricting, in Wisconsin and all other States where 
the 1960 census demonstrates serious population disparities among districts. 

If there is a question of the adequacy of the Celler bill’s provisions, it is 
whether the allowance of a 20-percent variation, up or down, from the State 
average is too great a tolerance. I urge the committee to consider whether a 
lesser variation than 20 percent could not be substituted, in the interests of 
even greater population equality, without placing insurmountable obstacles in 
the paths of State legislatures in drawing new boundaries 

Mr. Chairman, I want to add that I have a further reason for supporting 
H.R. 73 and, in fact, any legislation aimed at curbing the practice of gerry- 
mandering. The reason is that I was almost the victim of a gerrymander my- 
self. 

In 1955 the Wisconsin Legislature, heavily dominated at the time by the 
Republicans, passed a bill removing from my fifth district some traditionally 
Democratic territory, and substituting for it the traditionally Republican sub- 
urb of Wauwatosa. 

This was strictly a gerrymander for political advantage. The Republican 
legislature was willing to make the heavily Democratic fourth district even 
more Democratic, in return for making the fifth district a “safe’’ Republican 
seat in the House of Representatives 

This crude political gerrymander bill was actually passed by both the Re 
publican-dominated assembly and senate. But it was vetoed by the Governor 
of Wisconsin—himself a Republican. 

As the target of a proposed gerrymander, I feel rather strongly against that 
kind of activity—by either political party. 

H.R. 73 would not specifically prevent the kind of gerrymander that was at- 
tempted against me. But if Congress should enact the Celler bill, requiring the 
States to follow its sensible ground rules of compactness, contiguity, and rea- 
sonably equal population in congressional districting, I believe that this would 
discourage State legislatures and political parties from tampering with estab- 
lished congressional district boundaries for purely political reasons 

I urge this committee to act promptly and favorably on H.R. 73 
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TESTIMONY OF THE HONORABLE RoBerT W. KASTENMEIER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF WISCONSIN 


Mr. Chairman, I appreciate this opportunity to express my support of Mr. 
Celler’s bill, H.R. 73, a proposal which would establish certain Federal stand- 
ards for the reapportioning of congressional districts. 

The principle of equal representation which is at stake in this piece of legis- 
lation is the basis of our democratic form of government. All through our 
history, this principle has been subject to abuse until today underrepresented 
and overrepresented districts and gerrymandering are commonplace. Attempts 
have been made in the past to correct these abuses and from 1842 to 1911 there 
were Federal requirements that Representatives be elected from districts and 
that these districts be equal, compact, and contiguous. These standards were 
not extended into the act of 1929 and it is this act as amended in 1941 (when the 
method of equal proportions was adopted) which is now operative. In other 
words, we have actually regressed in protecting the principle of fair and equal 
representation. The Celler bill now before this committee is an attempt to 
reinstate these earlier requirements with certain specific standards and with a 
much needed method of enforcing them. 

Specifically, H.R. 73 would do four things: One, it would reestablish the Fed- 
eral requirement for congressional districts in States; two, it would reestab- 
lish the standards of contiguity and compactness; three, it would reestablish the 
standard of equality of population with a spelled-out method of equalizing 
the districts with a 20-percent variation allowance; and four, it would provide 
for judicial review of apportionment abuses in the Federal district courts. 

Each of these requirements has important ramifications. The requirement of 
congressional districts in States would eliminate at-large representation. In 
my opinion, there are several valid objections to election at large. Sometimes it 
may ennble a political party having a slight lead in the State as a whole to get 
more seats in Congress than it could obtain if all the Members were chosen by 
districts: this deprives the minority party of its just amount of representa- 
tion. Just as important is the fact that a Congressman elected at large ‘often 
represents millions of people when most Congressmen represent an average dis- 
trict of roughly 350,000 

The reestablishment of the standards of contiguity and compactness would 
curtail gerrymandering abuses which are now widespread. The effect of a 
eurb on gerrymandering would probably be to equalize the representation in 
Congress beween urban and rural areas. Rural-dominated State legislatures 
have been discriminating for generations against the growing urban population. 

The reestablishment of the standard of equality of population would be an 
attempt to renew the equality of each Representative’s vote in the House of 
Representatives. The Celler bill recommends an allowable standard of devia- 
tion of 20 percent greater or less than the average obtained by dividing the 
number of persons in the State by the number of Representatives to which the 
State is entitled under the apportionment made after each decennial census. 
The American Political Science Association recommends a deviation of 15 
percent and the Multer bill recommends 10 percent. In my opinion, 20 percent 
would be the most desirable from a political viewpoint, and this figure would 
still be useful in eliminating much of the prevailing variation. 

The Celler bill provides indisputable access to Federal courts to decide ap- 
portionment abuses. It is believed that a statute expressly setting up standards 
to be applied by the Federal courts will assure the courts that districting ques- 
tions are juridical and not political. Those who favor this method of enforce- 
ment say, and I agree, that a State legislature faced with the possibility that 
its districting decisions will be reviewed by an impartial court will make an 
effort to carry out the provisions of the law. A similar provision in the State 
of New York, according to Mr. Celler, has proved workable and satisfactory 
for many years 

I have studied the proposed amendments to this bill and I favor one of them. 
Gordon E. Baker and Anthony Lewis, writing in the Harvard Law Review. 
recommend that the language in section (c) be clarified on the matter of 
Whether the statute pertains to all congressional districts in States electing 
two or more Representatives. As it stands, the references to “Each such dis- 
trict hereafter established” could be interpreted as applying only to States 
gaining or losing representation and thus under some compulsion to create new 
districts. Much of the inequality results from States whose delegations do not 
change and whose district lines are not revised often by State legislatures. 
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This is important, since most States are not affected decennially as to their 
total share of the House apportionment. 

It is all the more essential that legislation of the type embodied in H.R. 73 
be passed soon because the Bureau of the Census has predicted that many 
States will be affected by the reapportionment following the 1960 census. 

Even in my own State of Wisconsin, where the districts have not been sub- 
ject to as much irregularity as those of some other States, 6 out of a total 
of 10 districts presently do not conform to the standard of population equality 
proposed by this bill. According to a 1958 population estimate made by the 
State board of health, Wisconsin, has a population of 3,938,000, making the 
average of the State’s 10 congressional districts 393,000. Therefore, the maxi- 
mum size of each district allowable under this bill would be 472,560 (20 percent 
more than average) and the minimum size 315,040 (20 percent less than the 
average). 

Using these 1958 figures, three Wisconsin congressional districts now have a 
population ‘in excess of the maximum. Three other districts have fewer resi- 
dents than the minimum of 315,040. And a fourth district may well fall under 
the minimum size by the time the 1960 decennial census is taken. Even in a 
State such as Wisconsin, which one does not commonly associate with districting 
abuses, these wide disparities exist. 

The Constitution has given Congress the power to supervise elections and the 
method of selecting its Representatives. I believe that we, the members of this 
subcommittee, should act now to restore the principle of equality of represen- 
tation which has so long been subject to misuse. 

I urge your prompt support of H.R. 73. 


STATEMENT OF JAMES M. QUIGLEY, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF PENNSYLVANIA 


Subject : Explanation of H.R. 8473. 


On Thursday, July 30, I introduced H.R. 8473. This measure was inspired 
after a study of two somewhat similar bills—H.R. 73, sponsored by Chairman 
Celler (Democrat, New York) and H.R. 575, introduced by my eolleague, Abra- 
ham Multer (Democrat, New York), and after a review of the hearings conducted 
by Subcommittee No. 2 of the House Judiciary Committee under the chairman- 
ship of the Honorable Thomas J. Lane. Both the Celler and Multer bills pro- 
posed to have Congress establish Federal standards which would have to be 
met by State legislatures in establishing congressional districts. By setting such 
standards, it is hoped that the evils of gerrymandering will be reduced to a mini- 
mum, and that equality among congressional districts will at least be approached. 
I am in full accord with these objectives and have sponsored H.R. 8473 in an 
effort to better achieve it. My basic arguments ‘against H.R. 73 and H.R. 575 
do not go to their worthwhile purposes but to the manner in which each pro- 
poses to enforce their Federal standards for congressional districts 

In my judgment, the fundamental weakness of both the Celler bill (H.R. 73) 
and the Multer bill (H.R. 575) is their enforcement provisions. H.R. 73 pro 
vides for judicial review by the appropriate Federal district court. In my mind, 
there is a serious question as to the ultimate effectiveness of such a court rem- 
edy. Historically, the courts have shown a great reluctance to become involved 
in the admittedly difficult problem of congressional reapportionment. The view 
that such problems involve political rather than judicial questions has been the 
usual escape hatch through which the courts have avoided facing these tough 
questions. 

I am aware that it has been argued that the language of H.R. 73 raises such 
clear legal questions that no court, however reluctant, could avoid passing on the 
issue of proper districting once it was raised. I think there is merit to this con- 
tention. However, without intending to reflect on the integrity of our courts, I 
think as Members of Congress and experienced lawyers, we would be naive if we 
were to underestimate the ingenuity of reluctant judges to conceive of ways to 
duck any issue they would much sooner not face. What is more—I think we all 
recognize there are several constitutional arguments which could be advanced 
against the idea of the courts second-guessing State legislatures on the matter 
of congressional reapportionment which a court could buy—particularly if it 
wanted to do so. 
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However, the thing that bothers me most about the judicial remedy provided 
for in H.R. 73 is not that it is unconstitutional or even that our courts will fail 
to exercise it, but quite the opposite. What happens if H.R. 73 becomes law and 
a district court rules that a particular congressional district fails to conform to 
one or more of the Federal standards spelled out in Chairman Celler’s bill, and 
thereafter the State legislature in which the congressional district is located, 
fails to do anything further on the matter of reapportionment? 

I recognize that there would be considerable public pressure on the legisla- 
ture to act, but I can easily conceive of situations where it would be blithely 
ignored, particularly if, in the meantime, the House had gone ahead and seated 
the Member. I don’t think I am letting my imagination run away with me 
when I suggest that this is not only the kind of flagrant disrespect for the 
law situation which could develop under the Celler bill but it is one which it 
almost invites. 

The Multer bill avoids the courts entirely and thus avoids even the possibility 
of the development of the impossible situation suggested above. The Multer 
bill also recognizes the inability of Members of the House in the past to face 
up to their responsibilities when it comes to deciding the difficult question of 
seating Members. Recognizing this, it has not attempted to place that responsi- 
bility on them directly but attempts to do it indirectly and, I think, in a rather 
unsatisfactory manner. 

In my judgment, this is a responsibility which ultimately cannot be placed 
anywhere except on the House membership—however much we would like to 
do it otherwise. The Constitution clearly imposes on the House the authority 
and therefore the duty to make the final Judgment on its own membership. The 
Multer bill proposes to bypass this responsibility by having one Congress say 
for all future Congresses that a Member-elect from a substandard district shall 
be denied his credentials by the Clerk of the House. I am in full agreement with 
what Mr. Multer is trying to do but I do not think his approach is feasible. 
In the first place, I think his bill imposes an impossible duty on the Clerk of the 
House. Sitting in his little room off the Capitol rotunda, it is impossible for 
him to exercise anything which approximates intelligent Judgment as to whether 
my district back in Pennsylvania or any of the other districts scattered through- 
out the country are in fact compact and contiguous. The question of a district 
falling within the population standards might be somewhat easier to determine 
since it involves basically nothing more than a mathematics problem. However, 
if the House membership has shown that it won't face up to the job of refusing 
a seat to a Member-elect, I think it is unrealistic to expect an employee of the 
House to carry out this assignment. 

For this reason, I propose that the Federal standards as to congressional 
districts would be enforced in the following manner : 

Section D of H.R. 8473 provides that the proper certifying authorities in each 
State will be required to certify as to the election of Members of Congress by 
delivering to the Clerk of the House a certification in the following form: 


“To THE CLERK OF THE HOUSE OF REPRESENTATIVES: 


“This is to certify that on the date of ecting: i lag a ie ad she 
was duly chosen by the qualified electors of the _.__.___ congressional district in 
the State of _____- , as the Representative in Congress from that district 
Oe I detec catad Cc ongress, beginning on the 3d day of January, 19____: and to fur- 
ther ceftify that the said _____- congressional district in the State of _...----- 
conforms = all respects to the standards for congressional districts required by 
title IT, U.S. Code, section 2a. 

“FE ailure of the Clerk of the House of Representatives to receive on behalf of 
a Member-elect such a certificate duly executed by the proper certifying officials 
shall preclude the Clerk of the House from entering that Member-elect’s name 
on the roll of the House of Representatives.” 

The idea behind my proposal is to take the Clerk of the House off the impossible 
spot that the Multer bill puts him on and to place the burden for the initial deci- 
sion with the Governor or the secretary of state or the other appropriate certify- 
ing officer in each of the 50 States. The virtue of the 1929 act was that it 
made the difficult job of dividing congressional seats among the States a 
lot easier by making it self-starting and then all but automatic by the mere 
application of a mathematical formula. My idea is to have the question of the 
failure of any legislature to properly divide a congressional district raised 
automatically, and not leave this question to the House membership or one 
of its employees. I think this could be done by the language suggested 
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above. The failure of the Clerk to receive a certificate, or to receive a proper 
certificate saying that the district meets the Federal standards, would auto- 
matically prevent the Member-elect’s name from going on the House rolls and 
does it without requiring any Member of the House or any House employee 
having to raise the issue. The issue would thus be raised automatically and 
it is then up to the House to decide whether or not any Member-elect for 
whom the proper certification has not been received, should be seated never- 
theless. 

I admit that even with the question coming up automatically there may 
still be a great reluctance on the part of House Members to turn their backs 
on a Member-elect. However, under the clear language of the Constitution, 
I do not see how we can get around this question. It is my hope that my 
bill would, through automation, take care of the first and most difficult step 
necessary to get the House machinery functioning. Secondly, and even more 
important, it is my hope that State legislatures and State Governors would, 
by the language of my bill, be under the greatest possible pressure to do 
the job of redistricting in the proper manner in the first instance so that no 
Governor nor secretary of state would be in the embarrassing position of 
having to withhold the proper certification of election to a Member-elect on 
the grounds that the State legislature had done an improper job of redistricting. 

The one final difference between H.R. 8473 and H.R. 73 and H.R. 575 which 
should be noted is that H.R. 8473 provides for a 15 percent deviation from 
the population average in any congressional district. I consider the 10 per- 
cent margin provided for in the Multer bill too unrealistically restrictive. In 
my judgment, the 20 percent deviation permissible under the Celler bill is 
more realistic but perhaps too liberal. My study indicates that most of the 
political scientists who have studied this question seem to have hit upon 15 
percent as the better figure and accordingly I have included it in H.R. 8473. 
Assuming that after the 1960 reapportionment the average population of a 
congressional district would be approximately 400,000, a 15 percent deviation 
would allow a district to have as few as 340,000 people and as many as 460,000. 
This would seem to be an adequate spread within which the State legislatures 
would be required to function. 

I recognize that what I am suggesting is not foolproof, but I do have the 
feeling that it comes as close to solving an almost insolvable problem as any- 
thing that has been suggested to date. 


STATEMENT OF Dr. Epwarp H. LitcHFietp, CHANCELLOR, 
UNIVERSITY OF PITTSBURGH 


With the admission of Alaska and Hawaii to the Union and the continued 
growth and movement of our population, the problem of devising an equitable 
apportionment system for the U.S. House of Representatives assumes significant 
proportions as plans for the 1960 census are being formulated. It is not too soon 
that Subcommittee No, 2 of the Judiciary Committee should be considering meas- 
ures relating to an improved system of apportioning and redistricting the House. 
Unfortunately I am unable to testify in person regarding this subject which has 
been of great concern to me for many years but I welcome the opportunity to 
make the following suggestions concerning apportionment in general and House 
bills 73 and 575, in particular. 

In 1951 I was honored to serve with a group of distinguished political scientists 
on a Special Congressional Reapportionment Committee of the American Political 
Science Association. This committee made six recommendations and it is in the 
context of these suggestions that I would like to discuss the specifics of House 
bills 73 and 575. 

Recommendation No. 1—The Political Science Association’s committee sug- 
gested that the membership of the House of Representatives should remain at 
435, with the possibility of change if Alaska and/or Hawaii were admitted as 
States. Since this contingency has occurrec, my current judgment is that the 
membership should be increased by two, making for a total size of 4837 members. 
By increasing the House’s size by two Representatives, no other State is penalized 
by an event which their Representatives have striven for for many years. In addi- 
tion, 437 Members constitutes no more an unwieldy body than the present member- 
ship in the House. 








STANDARDS FOR CONGRESSIONAL DISTRICTS 61 


Recommendation No. 2.—The special committee recommended that the method 
of equal proportions should be continued in use. House bill 73 affirms this prin- 
ciple and I add my concurrence in the wisdom of this recommendation. 

Recommendation No. 3.—The committee’s third proposal was that all Members 
of the House should be elected from single Member districts with none being 
elected at large. Both House bill 73 and 575 contain this recommendation which 
I endorse. 

Recommendation No. 4.—The Political Science Association recommended that 
the criteria of “compact and continguous territory” be reinserted into the basic 
law governing apportionment. I am pleased to note that the two bills before 
the Subcommittee also include the readoption of these basic standards of an 
equitable districting system. 

In dealing with the problem of “equal number of inhabitants” or variations 
of population among the districts, the APSA committee recommended that Con- 
gress should specify a maximum percentage from which any district should not 
deviate either by a lesser or greater population. As an ideal, the committee 
suggested a 10 percent deviation but indicated that a maximum 15 percent varia- 
tion would not be unreasonable. Each of the bills before Subcommittee No. 2 
proposes a similar mathematical standard. Mr. Celler’s bill, No. 73, contemplates 
a 20 percent deviation and Mr. Multer’s bill, No. 575, sets a 10 percent maximum 
deviation. Although there appears to be a consensus among those concerned 
with congressional apportionment on the principle of mathematical equality, the 
examples just cited indicates that there is no general agreement of the exact 
formula. It appears to me that we can be more precise in arriving at a judg- 
ment as to the optimum deviation by the use of empirical studies of past, current, 
and future population trends in congressional districts. 

A study undertaken by the Bureau of Government Research at Rutgers 
University indicates that a potential redistricting plan for New Jersey would 
result in an average deviation of 17.9 percent, of which 7 of the State’s 14 
districts would exceed the average deviation (“Congressional Districting in 
New Jersey,” Bureau of Government Research, Rutgers University, 1956). A 
similar study done at the University of Pittsburgh on 1960 population estimates 
indicates that a 10 percent average deviation would contain two-thirds of the 
State’s potential 27 districts and a 15 percent deviation would include all but 
two districts (V. L. Ladish, “Proposed Congressional Districting Plans for 
the Commonwealth of Pennsylvania.” M. A. Thesis, 1959). Without being 
committed permanently, I would assume that a 15 percent deviation is both 
realistic and reasonable. 

Recommendations Nos. 5 and 6.—The association’s committee made no specific 
recommendations concerning enforcement of an equitable districting plan or 
gerrymandering but took the position that Congress possessed ample powers 
to deal with unfair apportionments. The two bills now before the subcom- 
mittee propose distinct methods of solving the enforcement problem but each 
have serious constitutional as well as political drawbacks. House bill 73 lodges 
enforcement power in the Federal district courts upon suit by any citizen of 
the district. The 1951 committee raised the question of the political competence 
of judges to handle such a delicate matter as redistricting. More serious, 
however, is the constitutional history of the U.S. Supreme Court which has 
shown extreme reluctance to interfere with legislative apportionments. Given 
this precedent at the High Court it appears to me that the lower Federal courts 
would also be inclined to evade or avoid jurisdiction in such cases. 

Mr. Multer’s bill also suffers from lack of historical precedent. House bill 
575 would deny a seat to any Representative elected from a district which 
did not conform to the requirements of the basic act. This is an extreme penalty, 
it raises the constitutional issue of equality of representation if a Member 
were so penalized. Moreover, the intent of H.R. 575 enforcement section is 
very similar to the penalty clause in the second section of amendment 14 and 
we are all well acquainted with enforcement record of this constitutional 
provision. 

Therefore, in light of these legal and political considerations, the recom- 
mendations of the American Political Science :\ssociation’s special c-mmittee 
in 1951, in my judgment, is still the best approach to the enforcement problein. 
A recent study by Joel F. Paschal “The Hovse of Representatives,” in Law 
and Contemporary Problems, spring, 1952, demonstrates quite clearly that 


Congress had and still has the power to assure an equitable congressional 
reapportionment. 
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THE UNIVERSITY OF MICHIGAN, 
DEPARTMENT OF POLITICAL SCIENCE, 
Ann Arbor, June 28, 1959. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
House of Representatives, 
Washington, D.C. 


Deak Mr. CELLER: I am enclosing herewith some comments your subcommit- 
tee has invited on H.R. 73 and H.R. 575. I think legislation of the kind pro 
posed in these bills is most urgent and I am hopeful that the Congress will see 
fit to take action on this subject in the near future. 

Very sincerely yours, 
JOSEPH E. KALLENBACH. 


COMMENTS ON H.R. 73 AND H.R. 575 
(By Joseph E. Kallenbach) 


The objective sought by each of these bills—that every State entitled to two 
or more Representatives in Congress shall choose them from single-member 
districts with boundaries so devised as to insure equitable representation of the 
population—is entirely commendable. Legislation of this kind has been sorely 
needed ever since the Supreme Court’s ruling in the case of Wood v. Broom, 
287 U.S. 1 (1982), holding that earlier Federal legislation requiring the States 
to use single-member districts, with certain prescribed standards to be observed 
in their layout, was no longer in effect as a result of the enactment of the Con- 
gressional Reapportionment Act of 1929. That act corrected a major flaw in 
the reapportionment system by giving assurance that there would be a reappor- 
tionment of congressional seats among the States following each decennial 
census. The bills now before the subcommittee propose to supplement the 1929 
act by restoring the requirement that States must employ the single-member 
district system, under certain prescribed conditions, in choosing their Repre 
sentatives. 

As I see it, this type of legislation raises four sorts of questions: (1) The 
constitutional powers of Congress to impose such requirements on the States; 
(2) the advisablity of imposing the single-member district rule upon all States 
entitled to more than one Representative; (3) the kind of standards to be ap 
plied in the layout of districts; and (4) the nature of sanctions and remedies 
to deal with cases of State noncompliance with the terms of the Federal 
legislation. Both the bills under consideration are based on the assumption that 
the Congress has constitutional authority to act in the manner contemplated, 
and that it is desirable from the standpoint of democratic representative gov- 
ernment to insist that the States choose their Representatives from single- 
member districts composed of contiguous, compact territory and with fairly 
equal population components. The bills differ somewhat in their definition of 
standards for districts and in the type of sanction they would establish to in- 
sure that those standards are met. 


THE CONSTITUTIONAL ISSUE 


On the question of congressional power to act upon this subject, there is no 
doubt that the Supreme Court would consider the enactment of either of the 
proposed bills a valid exercise of congressional authority to regulate the “man- 
ner” of elections of Representatives, as provided in article I, section IV, of the 
Constitution. When the Congress first specified in the Congressional Reappor- 
tionment Act of 1842 that the States should select their Representatives from 
single-member districts, doubts were strongly expressed in congressional de 
bates concerning the power of Congress to so regulate the elections of Members 
of the House. Those doubts were resolved in favor of congressional power at 
that time, and any remaining doubts have been eliminated by the pronounce 
ment of the Court in the case of Colegrove v. Green, 328 U.S. 549 (1946). In that 
case the Court, over the objections of three of its members who felt that the 
facts presented a justiciable constitutional issue which the Court should re 
solve, refused to intervene to invalidate an inequitable system of congressional 
districts in Illinois on the ground that the question was one to be determined 
by the political branches of government. Speaking for the Court, Justice Frank- 
furter declared (at p. 554) “* * * the Constitution has conferred upon Con- 
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gress exclusive authority to secure fair representation by the States in the popu- 
lar House and left to that House determination whether the States have fulfilled 
their responsibility * * *. Whether Congress faithfully discharges its duty 
or not, the subject has been committed to the exclusive control of Congress.” 


THE SINGLE-MEMBER DISTRICT PRINCIPLE 


With regard to the policy question involved in requiring all States to employ 
the single-member district system of choosing their Representatives, both tradi- 
tional practice and consideration of sound public policy support establishment of 
such a requirement. Although the written Constitution does not prescribe it, this 
system was voluntarily adopted in all of the States allotted more than two 
Representatives when the Constitution was put into effect, and it has been 
generally followed since that time. Even after the Supreme Court held in the 
Wood v. Broom decision, noted above, that the districting requirements of earlier 
Federal legislation were no longer operative upon the States, practically all of 
them have nevertheless continued the practice of electing all their Representa- 
tives from single-member districts. The absence of such a requirement in 
Federal law, however, constantly exposes the people of the States to the possi- 
bility that the dominant partisan elements in State legislatures in those States 
where there are no State constitutional provisions standing in the way may 
eliminate the district system of election entirely and set up a statewide voting 
system for choosing Representatives similar to that employed by all States 
in electing their presidential electors. It was in part to forestall this sort 
of action by the States that Congress in 1842 gave the single-member district 
system a statutory basis in national law. It would be altogether desirable to 
reestablish that principle through Federal legislation to which the States must 
conform. 

The single-member district system is traditional with English-speaking peoples 
in setting up their central legislative organs. The framers of the Constitution 
assumed the States would employ it. It tends to secure a closer and more 
faithful representation of local or regional viewpoints within a State, thus 
giving to the House its distinctive character as a representative cross-section 
of the American people. Where there are regional differences of some magni- 
tude within a State, whether in the economy, the social makeup of the popula- 
tion, or in prevailing partisan sentiment, these regional differences can find 
proper and significant expression under the district election plan. Furthermore, 
the single-member district method of election, when coupled with the plurality 
vote rule, helps to strengthen the two-party system within individual States and 
in the House of Representatives generally. I believe it would be highly desirable 
to impose by national law this method of election upon the States uniformly. 


DISTRICTING STANDARDS AND SANCTIONS 


There are some differences of note on the two remaining points in the two 
bills under consideration. As for the standards which districts must conform 
to, both H.R. 73 and H.R. 575 would require them to be composed of “con- 
tiguous” territory. This is a tangible meaningful standard which can be applied 
objectively. On the point of permissible deviation from the district population 
norm in a given State, both propose an objective standard. This, in my opinion, 
is the crucial point of the two proposals, for the setting up of such a standard 
would correct the most obviously indefensible feature of the current system of 
House representation. Of the two standards proposed, I would prefer the 10 
percent deviation rule as set forth in H.R. 575 as being more closely in conformity 
with the vaguely stated and not strictly observed standard of previous Federal 
legislation. The earlier rule was that districts contain “as nearly as practicable 
an equal number of inhabitants.” 

State legislative bodies in a majority of the States are set up in such a manner 
as to insure domination by rural interests at the expense of urban areas. <Ac- 
cordingly they may be expected to continue to discriminate, as most of them do 
how, against the urban parts of the State population in the laying out of con- 
gressional districts, if left to their own devices. Since it is the urbanized ele- 
ment in the country’s population which has been growing most rapidly in recent 
decades, it would appear to be a wise course to limit the degree of deviation 
from the district population norm in any given State to as narrow a range as 
possible following a decennial census. Whatever discrimination is permitted 
to be made by a State legislature on this point in a new districting layout im- 
mediately following a census year will probably run against the urban areas; 
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the disparities in district populations are therefore likely to become greater as 
the census period passes. However, I recognize that for the sake of practical 
expediency, a 20-percent deviation standard, as provided in H.R. 73, may be 
more in keeping with the political realities, given the present complexion of 
Congress and the expected sources of opposition to this kind of legislation. I 
should prefer even a relatively lax standard on this point in a national law, 
rather than none at all. Once the principle of such a standard is established, 
it will be easier later to revise it in the direction of insuring absolute equality 
of representation of State population groups. On the point of the language of 
the two bills with regard to the basis for determining the population norm for a 
State, I prefer that of H.R. 73 as being less likely to raise a constitutional issue. 
It conforms exactly to the current language of the 14th amendment of the Con- 
stitution on the matter of the people to be taken into account in determining the 
population base for House representation. 

A third standard which both bills propose to establish for congressional dis- 
tricts is that of “compactness.” I recognize that the purpose of such language 
is to provide a foundation for declaring illegal ingeniously devised “gerry- 
manders” of land and population areas to further partisan, economic, candidate 
or other types of special interests. However, I am doubtful whether such a 
general and vague standard as is contained in such a phrase as “in as compact 
form as practicable” used in H.R. 73 or merely by the world “compact” as found 
in H.R. 575 would prove to be meaningful in practice. Similar language found 
in previous Federal legislation on the subject had aparently no effect in curbing 
the propensity of State legislature, for reasons best understood locally, to carve 
out illogically-shaped, unrepresentative districts. I would urge on this point 
that the general requirement of “compactness” in the proposed Federal act be 
supplemented, if possible, by language setting forth an objective and tangible 
standard in geographical terms. Such a standard or formula admittedly is 
difficult to formulate. I suggest that it might be done by language specifying that 
the ratio of the distance between the easternmost and westernmost extremities of 
a district and the distance between its southernmost and northernmost extremi- 
ties shal! not be greater than say, 1 to 3; and that a similar limit shall apply 
to the relationship between the distances between its northesternmost and south- 
westernmost and its northwesternmost and southeasternmost extremities. A 
standard of this kind would not unduly hamper a legislature in defining dis- 
trict boundaries; but at the same time it would set some limits upon distortion 
of districts into shapes that nullify the basic principle which the single-Member 
district is designed to effectuate. 

The final consideration is one of sanctions and remedies. H.R. 73 proposes 
that resort to Federal court action by a State citizen or citizens be authorized to 
prevent implementation of a district plan not in accordance with the terms of 
Federal law, while H.R. 575 would direct the House of Representatives to deny 
a seat to any persons not elected in conformity with the provisions of the pro- 
posed act. I should prefer inclusion in the bill of the provisions of H.R. 73 on 
this point. In view of the language of article I, section V of the Constitution 
stating that “Fech House shall be the judge of the elections, returns, and 
qualifications of its own Members,” I question whether it would be appropriate 
for the whole Congress to legislate by way of setting up a directive to one of 
the Houses on the matter of the circumstances under which it must refuse to seat 
an individual presenting himself as an elected Member thereof. Refusal by the 
House to seat a Member not elected in conformity with the provisions of national 
law is a duty imposed upon it by the Constitution. The House cannot be cir- 
cumscribed or found by law in the exercise of its function of passing upon the 
elections and credentials of prospective numbers, except indirectly as the laws 
governing the manner of election given substance to the elective procedure. It 
would follow that even if no private action were instituted through the Federal 
courts to invalidate a nonconforming State system of districts, the way would 
still be open to the House to refuse a seat to a person presenting himself as a 
Member from such district. This power could also be used by the House at its 
discretion, pending resolution of a controversy on this point under consideration 
by the courts at the beginning of a new Congress, if a State districting law were 
challenged in a private suit on the point of its conformation to the standards set 
by national law. 

CONCLUSION 


The need for, and desirability of, legislation of the kind contemplated in the 
legislative proposals before the subcommittee are so self-evident that I cannot 
eonceive of any substantial, valid objection to it. I have not attempted to analyze 
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in detail its impact in the light of present congressional district arrangements; 
for the legislation by its terms would not become operative until after the next 
decennial census, when a reapportionment of seats will necessarily compel a 
redrawing of district boundaries in a considerable number of States. The chief 
objection that will be raised against it, no doubt, will be that it violates “States’ 
rights.” This objection, in my opinion, is wholly specious. The representative 
character of the House of Representatives is a matter of concern to the whole 
Nation ; for the whole Nation is governed by laws that the House participates in 
making. Whether the Members sent from a given State are fairly representative 
of the people of that State is a matter of national concern, and is not a concern 
merely of the State itself. 

The standards for laying out representative districts proposed by these bills 
are not in any degree unreasonable and arbitrary. They would leave a wide 
range of discretion to the legislative authorities of the several States in defining 
district boundaries conformable to local and regional interests and desires. 
The conditions they seek to remedy are likely to grow worse if not corrected in 
proper season; for they are of a kind that feed upon themselves. They are a 
serious threat to the processes of democratic government. In my opinion, the 
enactment by the Congress of legislation following the general line proposed by 
H.R. 73 or H.R. 575 would be one of the most constructive steps that could be 


taken to insure the maintenance of representative, democratic government in 
the United States. 





STATEMENT OF ANDREW J. BIEMILLER, DirREcTOR, DEPARTMENT OF LEGISLATION, 
AMERICAN FEDERATION OF LABOR AND CONGRESS OF INDUSTRIAL ORGANIZATIONS 


The American Federation of Labor and Congress of Industria] Organizations 
considers the subject dealt with in H.R. 73 and H.R. 575—congressional dis- 
tricting—to be of the greatest importance, for we recognize that the entire com- 
plexion of the House of Representatives depends directly upon the degree of 
fairness by which congressional districts are composed. Congressional district 
lines drawn solely on the basis of partisan political considerations must in- 
evitably result in an unrepresentative House. District lines drawn with the 
idea of achieving fair and equal representation for all of the people will lead 
to a representative chamber. The members of the committee, in considering 
this legislation, must choose between these two alternatives. 

The question of congressional districting concerns the AFL-CIO primarily 
because, as Americans, we are concerned over the fact that unequal representa- 
tion of the people in Congress poses a threat to the basic concepts of American 
democracy. We are disturbed because the existing lack of equality in the popu- 
lations of districts makes some Americans many times more powerful than other 
Americans in the election of Members to the House of Representatives. But in 
addition to the concern which we feel as Americans, we of the labor movement 
have a special concern in this problem—a concern stemming from the fact that 
a large part of our membership resides in urban suburban areas of the Nation. 
It is precisely these areas—in almost every State—which are most severely 
underrepresented. 

Urban and suburban underrepresentation is one of the most notorious and 
shameful facts in American political life today. It exists at the congressional 
level, and it exists—in a much more severe form—in almost every one of our 
State legislatures. 

Because of urban underrepresentation—because a city vote is worth only a 
fraction of what a country vote is worth—the severe, pressing problems of urban 
and suburban American are being neglected. There should be little cause to 
wonder why so many of our legislative bodies seem so ill-equipped to deal with 
the complex problems which arise in our increasingly urban-suburban civiliza- 
tion. The answer is that our legislative bodies are so frequently dominated by 
rural legislators, who, in many cases, neither understand nor are particularly 
concerned with urban problems. 

America is, today, an urban nation. A majority of the people of the Nation 
live in urban centers and their immediate environs. In such a nation, the rural 
domination of our legislative chambers is an anachronism deliberately main- 
tained by those forces in society which have a vested interest in urban under- 
representation. 

While, as previously noted, urban underrepresentation is most severe at the 
State level, it can be easily demonstrated that, in the drawing of congressional 
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district lines, rural-dominated State legislators have consistently drawn lines in 
such a way as to cause rural areas to be overrepresented, and urban areas to 
be underrepresented. 

The attached table illusrates this point. 

The table indicates that in every State except three, where there are both 
urban and nonurban districts (the exceptions being Arizona, Arkansas, and 
New Jersey), the urban congressional districts have larger populations than the 
nonurban districts. In many of the States the difference is very great. In 11 
States—Alabama, Colorado, Connecticut, Florida, Georgia, Kansas, Kentucky, 
Oregon, Texas, Utah, and Washington—the gap is more than 100,000. In four 
other States—Indiana, Michigan, Oklahoma, and Tennessee, the gap is almost 
100,000. In averaging the figures for the 33 States which have both urban and 
nonurban districts, one finds that nonurban Congressmen represent almost 63,000 
fewer people than their urban colleagues from their own States. 

A further indication of the underrepresentation of cities in the Federal House 
of Representatives is the fact that the 11 most populous congressional districts 
in the Nation are all located in cities and their environs: Dallas, Tex., Atlanta, 
Ga., Indianapolis, Ind., Birmingham, Ala., San Antonio, Tex., Columbus, Ohio, 
Dayton, Ohio, Detroit, Mich., Miami, Fla., Fairfield County, Conn. (an area 
containing both suburban communities and the city of Bridgeport), and Hartford, 
Conn. 

In 13 of our States—Texas, South Dakota, Michigan, Florida, Georgia, Colo- 
rado, Ohio, Alabama, California, Indiana, Connecticut, Kansas, and Maryland, 
representation has become so unequal that the most populous congressional 
district in the State has a population more than twice as great as the least 
populous district. Indeed, in South Dakota the ratio is more than 3% to 1. 

In addition to districts of unequal population, the other evil with which both 
H.R. 73 and H.R. 575 attempt to deal—the gerrymandering of congressional dis- 
trict lines—is also one which finds its victims most frequently in urban areas, 
where the shifting of a district line by one or two city blocks frequently can 
predetermine the outcome of an election contest. 

The AFI-—CIO believes that the objectives of both H.R. 73 and H.R. 575— 
equal representation of all the people in the House of Representatives—is greatly 
to be desired, and we support the basic aims of both bills. It is our feeling, 
however ,that the 10 percent variation permitted in H.R. 575 is more than ample 
to allow for special situations which make districts of exactly equal populations 
difficult to compose. We feel that H.R. 73 which allows a 20 percent difference 
from the average population of districts in a State would still permit far too 
great a variation, and would, therefore, not be nearly as effective as H.R. 575, 
in achieving the objective of fair representation. 

However, it is our feeling that the enforcement provisions of H.R. 73 are 
preferable to those provided by H.R. 575. We believe, on the basis of past per- 
formance, that the Congress would be extremely reluctant to employ the power 
given to it under H.R. 575, to deny a seat to a representative elected from a district 
whose population varies from the State average by more than the statutory 
percentage limit. We feel, therefore, that it would be far more effective for the 
Congress specifically to grant to the Federal courts the power to enforce legisla- 
tion of this nature. 

This Nation was founded because our forefathers resented taxation without 
representation. Today, in America, we have taxation without fair representation, 
an evil only one step removed from the one which caused colonial America to 
rise in righteous revolt. 

On behalf of the majority of the American people—those who live in our 
cities and suburban areas—the AFL-CIO appeals to this committee, and through 
it to the whole Congress, to enact legislation to do away with unfair congressional 
districting and to reassert the fundamental American principles of majority rule 
and political equality. 
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Average population of urban and nonurban congressional districts in each State, 
1959 


[In the following table, urban districts are those which are located wholly or partially within cities with 
populations of 100,000 or more] 
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Average Average || | Average Average 
State population population || State population population 

of urban of nonurban | of urban of nonurban 

districts districts || districts districts 
ine | | 
Alabama. .....-- = 433, 479 293, 551 || Nebraska...-- ‘ 341, 641 | 327, 956 
Alaska... | (@) | | Nevada omniba (@) , : “tien 
Arizona | 331, 770 | 417,817 || New Hampshire___. (2) - or 
Arkansas. 283, 437 | 325,215 || New Jersey... | 338, 195 | 358, 314 
California... . | 359, 955 | 343, 614 || New Mexico.... | (4) ——- 6th 
Colorado. .. 415, 789 | 303, 100 New York.... 352, 791 324, 471 
Connecticut 422, 165 318, 621 || North Carolina 360, 318 | 336, 510 
Delaware... | ( | North Dakota_. i) AA 
Florida... 426, 586 208, 309 || Ohio__. | 371, 360 321, 809 
Georgia..... } 454, 241 309, 512 || Oklahoma_. | 438, 069 | 341, 553 
Idaho 2 f Oregon 471, 537 | 349, 935 
Tilinois. . - } 348, 965 347, 966 Pennsylvania. ._- 353, 249 347, 033 
Indiana 407, 467 316, 148 || Rhode Island . } @) le cencencneweue 
Jowa....- 350, 784 324, 327 || South Carolina RE eet. * oe 
Kansas | 403, 054 274, 348 South Dakota. -.- (2) ed eels 
Kentucky. - | 4184, 615 351, 456 || Tennessee. _ 413, 215 | 327, 772 
Louisiana 373, 542 | 297, 337 Texas J | 425, 835 | 307, 465 
Maine 3 Utah. 402, 310 | 286, 552 
Maryland. ; 337, 257 331, 325 |} Vermont... (1) f = 
Massachusetts. 346, 966 313, 565 || Virginia | 369, 025 322, 579 
Michigan..... 408, 488 310, 386 || Washington. 358, 375 | 325, 960 
Minnesota. 354, 596 312, 820 West Virginia. . (q2 } - 
Mississippi (Q W isconsin 435, 524 320, 421 
Missouri Sekt 388, 487 335, 370 || Wyoming.......- (: peripoteden 
Montana ee (2) | | 





1 No districts. 
1 No urban districts. 
§ Urban districts only. 


STATEMENT BY WILLIAM L. TAYLOR, LEGISLATIVE REPRESENTATIVE, AMERICANS 
FOR DEMOCRATIC ACTION 


Americans for Democratic Action believes that inequitable legislative repre- 
sentation, at both the State and Federal levels, constitutes one of the most seri- 
ous abridgements of democracy in America today. Unfair congressional repre- 
sentation not only violates the spirit of our Federal Constitution, but makes a 
mockery of the democratic principles of political equality and majority rule. 

The importance of this problem cannot be overstated, for the system of repre- 
sentation affects every issue which comes before the House of Representatives. 
The character of the legislation is determined by the character of the legisla- 
ture, and the character of the legislature—its political composition, its social 
outlook, its economic philosophy—is directly determined by the system of legis- 
lative representation. 

We consider it shameful that in a nation which prides itself on having a 
government of laws, men should be permitted to flout the will of the voters by 
the simple device of manipulating district lines and populations for their own 
personal and partisan advantage. 

It is our belief that H.R. 73 and H.R. 575 afford the 86th Congress an oppor- 
tunity to move toward a genuinely fair system of representation in the House 
of Representatives. It is especially urgent that such legislation be enacted by 
this Congress, for postponement of action will mean that the existing inequities 
and disproportions will be maintained and perhaps worsened in the reappor- 
tionments which will follow the 1960 census. To postpone action is to perpetuate 
an injustice which, in effect, denies equality to a majority of the American 
people, for unequal representation is a form of discrimination which, unlike 
other more widely known forms of discrimination, violates the rights not of 
minorities but of majorities. 

As presently constituted, because of gerrymandering and because the popula- 
tions of congressional districts vary so greatly from one another, it is virtually 
impossible for the House of Representatives to represent truly the people of the 
Nation. In our view, this is a clear violation of the intent of our Federal Con- 
stitution. The Founding Fathers who assembled at Philadelphia in 1787 clearly 
intended the lower House of Congress to be a representative Chamber. Indeed, 
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this idea was part and parcel of the “great compromise” of the Constitutional 
Convention: areas (that is, the States) were to be represented in the Senate, 
whereas people were to be represented in the House of Representatives. But 
the House of Representatives today cannot be considered a genuinely representa- 
tive body when some congressional districts have populations which are almost 
four times larger than the populations of other congressional districts within 
the same States. In such situations, the voters in the less populous districts 
have almost four times as much political influence as the voters in the more 
populous districts. For example, a voter in South Dakota’s Second District 
has 3.6 times the power of a voter in that State’s First District in congressional 
elections. A voter in the 12th District of Michigan has three times the power 
of a voter in that State’s 16th District. 

The sad fact is that in almost every State in the Nation, there are intolerably 
large variations in the populations of congressional districts. The attached 
table indicates exactly how widespread the evil is. 

The table also indicates another highly significant fact about inequitable 
representation : in almost every State, it is the urban and suburban areas which 
are most seriously discriminated against by unfair representation. In a nation 
which is becoming ever more urbanized and suburbanized, the evil of unfair 
representation will grow ever more serious unless concrete legislative action 
is taken to check its spread. 

We believe it is folly to expect seriously that the problem of inequitable con- 
gressional representation will be solved by State action alone at any time in 
the foreseeable future, for it is incontrovertible that, as inequitable as the 
system of representation is for the Federal House of Representatives, the repre- 
sentation procedures for most of our State legislatures are many times more 
inequitable. It is highly unlikely that State legislatures, themselves often under 
the control of “gerrymandered majorities,” will act to make their States con- 
gressional delegations more representative. Congressional action is the only 
feasible way of remedying the evil at the Federal level. 

James Madison, the father of our Constitution, foresaw this entire problem 
at the time our Nation was established. He stated that “The inequality in 
the representation in the legislatures of particular States would produce a like 
inequality in their representation in the national legislature, as it was presum- 
able that the counties having the power in the former case would secure it to 
themselves in the latter.” 

Article I, section 4 of the Constitution was inserted precisely because of this 
fear. A.D.A. believes that Madison’s prophecy has been borne out, and that 
the time has clearly arrived when the power granted to Congress in article I, 
section 4, must be employed. 

The undemocratic effects of inequitable congressional representation can be 
seen by the briefest examination of recent election results. Largely as a result 
of unfair districting procedures, Democratic candidates, who had received a 
majority (50.2 percent) of the two-party nationwide vote in 1952, ended up with 
a minority of the seats (49.1 percent). Ten years earlier, in 1942, the reverse 
situation occurred, and the Republican Party, which had received a majority of 
the popular votes (52.4 percent), found itself with a minority of the seats. In 
1954, Democratic candidates received majorities of the votes in Pennsylvania, 
Michigan, Illinois and California, but Republicans were elected to a majority of 
the seats in each of those States. The same situation recurred in California in 
1956, and in Michigan, Minnesota, New York and Ohio just last year. 

It is our belief that the question of fair versus unfair representation should not 
and need not be a partisan issue. We believe this to be a question on which 
Democrats and Republicans, liberals and conservatives, can and must unite to 
eliminate a violation of the very spirit of American democracy. In the long 
run, unfair representation benefits only the enemies of democratic government. 

For all of these reasons, we believe that congressional action on this matter 
is unquestionably warranted—indeed, that it is long overdue. 

We wish, finally, to turn to the specific bills under the consideration of the 
committee, H.R. 73 and H.R. 575. 

While we approve of the intent of both bills, and would weleome adoption of 
either, it is our considered opinion that the gravity of the evil of unfair repre 
sentation requires corrective legislation of the strictest nature. Therefore, it 
is our feeling that the 10 percent limitation provided for in H.R. 575 is prefer- 
able to the 20 percent limitation allowed under H.R. 73. 

It should be noted that the 10 and 20 percent limitations permitted under these 
bills refer to variations from the average populations of congressional districts 
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within a State, rather than to the variations between the extremes. We feel, 
therefore, that the 20-percent limit would still allow far too great a variation be- 
tween the populations of the largest and smallest districts within a State. 

Of the congressional districts, as presently constituted, 104 would fall outside 
of the 20 percent limitation allowed by H.R. 73. We feel, upon examination of 
the existing situation, that far more than 104 of the existing districts are either 
overpopulated or underpopulated. On the other hand, 226 districts would fall 
beyond the 10 percent limit established under H.R. 575. This, we feel, indicates 
that H.R. 575 would go a great deal farther toward a realistic solution of the 
problem of unfair representation than H.R. 73. 

We suggest that the remedy provided in H.R. 73—allowing voters’ suits in the 
Federal district courts—is more practicable than the proposal in H.R. 575 that 
Congress refuse to seat members from malapportioned districts. Malapportion- 
ment clearly denies to citizens rights to exercise their franchise guaranteed by 
the Constitution, and the courts are an appropriate forum for remedying this 
denial. The setting out of specific standards such as those contained in H.R. 73 
should go far to obviate the difficulties Federal courts have had in the past in 
dealing with suits challenging unfair representation. 

Congress, however, may wish to consider alternative proposals to those con- 
tained in pending legislation. It might be deemed feasible that, at a specified 
election after each decennial census, each State redistrict in accordance with the 
results of that census and that the Secretary of State (or other appropriate of- 
ficer) certify to Congress along with the results of the election that it was held 
in accordance with the standards provided by H.R. 73. The Secretary of State 
might also be required to submit documentation showing precisely how the State 
has districted. 

In any case, disputes over the relative merits of particular remedies should 
not be allowed to impede passage of this much needed legislation. 

Americans for Democratic Action commends the sponsors of both of these 
measures, and most strongly urges the members of the committee to take action 
on this most serious issue. 


PERCENTAGE VARIATION OF CONGRESSIONAL DistTRicT PoPULATION—1959 


The table below indicates the percentage variation of the population of each 
congressional district from the State average. 

An asterisk (*) following the number of the district indicates an urban or 
semiurban district—that is, a district wholly or partially within a city with a 
population of 100,000 or more. 
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Arkansas: a ee +28. 6 
RNIN Be. nic cess cithiestindstiavasagetl +28. 0 Sy A science acereetteatenien —35. 8 
a ccs —29. 5 Ss a 2 ee +10.8 
RING Bh ccecnceenverennasei Biabticd +1.8 Tere. 2... eee —37.9 
A i canal iekcdaiens +5.9 ee. eee +19.5 
BI virescens ccs eg —10.9 es ee oaee oan eieeaneeien —18. 6 
| rT +4. 6 Ree is ooo eae +4.8 

California : Tere 2 2... ee +36. 3 
NI Wer sao ec aatnecmia reset +3.5 RORUGEEOR tee ee —20. 2 
an nn isceashacwant —6.7 Deer 2003 ee —1.7 
RI I sc ccesaccieciueninbitineciane +12.1 TG DR itcciccanmnmen —34.0 
Dk , ae +2.8 ORD: a eine steenicnceattnsirsin +20. 8 
ee +16.9 
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Colorado: 
ONG Wis diecditiienciint etd bites +25. 5 
a i edits Mable +21.1 
OE Bodin on ited +1.1 
BN 1 isi actin tititiincsldsdlidice’ —47.7 
Connecticut : 
Ranma | Bs ied i deits +34. 4 
a —20. 6 
ROE OCG OF in ioe isda esters —7.7 
IS OTs ci ceiencsk tt, ahi i +25. 6 
eee 2B F pts ab bed —31.7 
Delaware—No districts. 
Florida: 
NR Ni isc hth teed dds +26. 0 
CN a ie cali ie —8.1 
iii: aeecllall +16.9 
lated, : BPicncstccin site testi +51.6 
I Tae elites? Lia +7.2 
MUONS (Dicanedadindinctddaeie —17.9 


IN I a —36 

BNPIIG ¢ MRSS kscnid einintnthtdn bic. —39. 
Georgia : 

IG BO ed celeste tactical +1 

i si chan —17 


mo come 


Ns | Biseintintenicint eiicie eres +11.2 
SO, Miketd tite. benirininss —13.4 
NIP biccentetciitilsbccinalitbinie +79. 5 
IIIT  Qicnceiceaecdintioncisdlebncbes —10.6 
MU Tic sRidiaa ieicciictcinena ice +6. 7 
I t —22.5 
NE Diane iii ctietanieenl —28. 5 
Se Paar eae —7.9 
Idaho: 
i cik eth ak teed a —17.1 
ge SRT eee ee +17.1 
Illinois: 
NN —7.2 
a ae +1.8 
I ale ha +..2 
I +26. 8 
BT occa ap caine dhe —4.7 
District 6*____ . - —3.4 
I I a cnachcivniaacentinsiptnies Elbe +14.3 
I —12. 1 
NI  isinncinees csemsersnlkskRpobesinnir, ey 
NN I i censors nafs cable +6. 7 
a ag ane eS —9. 6 
INITIO EI sig cts akeatnes +1.6 
a A +33. 7 
I re ee +2.1 
NN Tc Nate hil ietaa —7.Q0 
NN ar a +1.5 
RPI Es isinteteeeseaccsitalhiiadicaiians —1.1 
NN i —9.7 
a —6.5 
I soins blabthlanin enna —19.2 
I, ts, canta ticbcdidt . -.9 
I a aicsicenticetdle Mates —3. 4 
agg ete ges —8. 6 
sill haes ee . 


District 25 


Indiana : 
DMR RP a einai +2.9 
SMetiotBiisiiei. poss és —14.9 
Dinteiet Sha: stiticoiin cuus +10. 7 
BembrtOt OP ees —8. § 
Diptriet Gis ces +9. 5 
eenee Os oo al —17.2 
igtwies Pee theese —16. 5 
pmereee Gra. ai: Cede +10. 0 
Disteict Qicsei ced. —27.7 
Dintetes 16... 2632052 —2.8 
EMstriet 18%) 26s ts +5A4.3 
Iowa: 
Witeiet 2i3t.. 2civiezccl. +13. 7 
District 2. oiclicc cll 8G 
Distriet Bue he SER 
District 4... .-..- snauiiind! 9°22; 8 
EMetricter. 2.3 ia +7.1 
District Oi scot oe tal. —8.3 
Dintrbet Fis 5 nineties —18.7 
District 8_____-_ ei) ee 
Kansas: 
iitek Oy a3 J03 3 iu ot +.6 
Dintriet BP in mnths +13. 2 
De BS iia —28. 4 
District 4*_.........--.... +412 
eR Ns tk Sie bienaen . —2.0 
metic? Girt. cbse i nnd — 24. 6 
Kentucky: 
a i —16.3 
eee ee ce ene Se 
NC isk ict z  inndipt asinine +31.7 
MR AGO Giaien iis isc Aicbiehiscel — 25.3 
ECE Te a ie ee ke -. —20.2 
biietet Oi oii ew +3.5 
SPONGE TOES ildsn ae eee +32.3 
I Gain ininicicinibiihinnte te +8, 5 
Louisiana: 
renee Fs eit: z +4.4 
District 2*__ siashainilitn cease +-17,1 
District 3 eR 
District 4*__ eee we De — 7 
District 5 i a ee 
District 6*_ eee eee +24.6 
District 7- i cates inemceia ciethleseial ea 
>), a 
Maine: 
ET | ay 
District 2_- ‘iis iia cleanin 2.9 
1 
Maryland: 
District 1___ nme ‘ie 
DIG Beciinssinteenndn dis” 4 
District 3* _..... ~10,8 
TN nn ee —6.5 
ne re oe 427.4 
District 6__- 1c eothapmemna +244 
SRNODE 2 cuncuntsicumeaded “7.1 
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Massachusetts: 
TRIN, Si cecrecchorcsaresarecnpncinaaaee 
I TE pecan ea eee 
I ne oes 
I increase een 
I ok ee 
rr ae 
BORMIEE T a setanaics elcome aan 
RI rte cece eeereaieee 
I WE oo ngpirciceneeoneraeceeen i 
District 10*___- 
DORMS BE occ: ccseoectoun Se 
ne te one 
District 13*_._- 
Se 

Michigan : 
en ee nr 
ae eee eee 
Oe na ot maaan 
ee 
a ae 
District 6*_____ 


ee aetna 
I CURT oc aeettinnaiiies 
NE, Oe og  enapeliiesiapantie 
ee en case iisiiaieae 
eel 
OT nae ates 
District 13°....... sss depen 
District 14*____~- auvtaitiiaitniaass 
I aes 
I ciated ncommwanerinns 
PN ee Ue a acacveice todncecnehionnd 

District 18 eidmbesndiiditial _ 

Minnesota : 

District 1 sana oiieedimieisi 
District 2 s<cpiastiaelaae ciieiniaidiidiiilai tia 
a 
BI I Oo iain cae ieee 
BPI 0 oe ciate a teal 
District 6_ ae eae 
Ee SPC a er eee eee 


inc at teed 
caliente 
Mississippi : 
a ed 
District 2___- innit ieee le 
District 3 ceaiaindin 2 “eeaniitl 
a a ee 
District 5 hte ‘ 
IIIS Wi ivarccise'aisaaantcivedtbdeida it 
Missouri : 
District 1*_____-_ 


District 2*_____- cima 
PN ces aes 
District 4*_____ atesiiniae derasite 
District 5*_____ nina 
NI aos cad ct tareicceaeeat 
IT ces: itt 
| Oi ene erie 


District 9____ 
District 10_...._-- 
District 11 


—13. 


Montana: 


Nebraska: 
Dinteies 3am Sc cd 
Wistetet 2 ccc J 
Dietitet Benne: A 
Disteiet 42. ouw ee wb 
Nevada—no districts. 
New Hampshire: 
Disteies 2a tt cad 


New Jersey: 
pristricet 2° 8 


Diswret 6. 
District 6°... 
District 7.....-- 
District 8* 
District 9 
peace 5s 
Dee at aaa 
District 12* 


Diewtet 16°. ES 


Dee Fe 

New Mexico—no districts. 

New York: 
I rn el i 
District 2___-- << 
Dimer o.....—..-. 
District 4* 
District 5* 
District 6*__ 
District 7* 
District 8* 
District 9*__ 
Leet ae... 8. eee 
ete eee 
pistrict 10° 
District 14*_ 
District 15*__ 
District 16* 
District 17* 
ee oe 
District 19*___ 
District 20* 
District 21* 
District 22* 
District 23* 
District 24* 
District 25* 
District 26_____ 
District 27*_ 


Trae 2a. ie eee 
Da Se 
District 30*_____ anata 


District 31 
MUU Gtien cc ccecinntoeeriaeiee 
District 33 
District 
District 


+++ | 


OUT USTGO NE 


wort 


NASorFa> W@® 
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New York—Continued 
ee, Fe nn mncnnnle doled 
DE In ea mene dinltd 
District < 
District 
District 
District 
District 
District 
North Carolina : 
a cles 
BIO Th in, cen cectnnenicdieeel 
a a 
a CE lel 
hn ccmehindemiiel 
ies acta dan hao 
INCE Titicncincncnanecchtlladbiniien 
IE ace cinco lintel 
BIOS, Wh cncsercsecnennetidiabendtnl 
District 
BE Bl aseecncemnacenallbdebeninnd 
RNIN, ccs nck ahaa 
North Dakota—no districts. 
Ohio: 
I FE in os cecaibndenioe 


IES = ANT sa snsiecniacenstbtn deans 


District 3 
I ae 
District 5 
eee 
District 7 
SS 2 eee 
I 
SEESOS | Dlccamnawattimnies 
I I sic ci caallaabiagtnnid 
District 
District * 
OS 
I Uo am eel 
CI eaiciisccacicn cteiteBachastnien 
RI, I ons sn cima abe eed 
DIN FO cis can evcdbi Rsinbies as 
District 
District 2 
District 2 
CN tI a a, wns cihhchlas tine Baie 
CO bncidenss 
Oklahoma: 
I Cs oetaelidnceaii 
A ELE TE 
BION MittistincaicactuiesnocteliRiacbestin’ 
I cat ea 
RUIINT, TT cc siecstavaisstoenconaitl an sepaniivi 
I selena allietimcaanlonnd 
Oregon : 
a ac sa al lace Ee 
II iin cons. cncconeneccdivcbes end 
DNR, C0 cs cnicc wn ccnnen estbildvcenioasl 
SEE icin cecncnaunmcelhdibratenieie 
Pennsylvania: 
nc 
I mn 
ee ow i 


! 
CAPE HANONOHD BN DHDRROW 


f. 
wo 


1 i+ 
1 | rome 
bo go te 
wo ccs 


| 
ty 
ae sorts 


—_ - 
~]: 
. 


| 
AROAR OH CCIM 


Pennsylvania—Continued 


IN I sce iatoansneiie —2.8 
I cnc axenduipoaiemmas +6. 4 
 ciiceuente —5.7 
DICE Becmmcan eee cuales +18. 4 
animate —2.0 
a aan +12.6 
meen None 
i 2 ees +12, 

ee sama —9. 2 
Nc tice 9 
eee —26. 9 
ie —21.0 
Re ai —8.7 
SII TUT. < os aces cccoemaadeamemie —9.0 
ae iii Pal eat —3.0 
I as eee tenes —2.4 
I —16.7 
I —10.5 
RM, Te xo. os ase cen geaeees +-5.0 
aaa teats earlier —16.7 
ROUEN BIE cs. ip nese emepcananeccn +17.2 
i +7.9 
I 27.1 
Se 5 placerat lp leerine +-7.8 
District 28*___ a 


SRE, 20 ~~ a eee. te 
i lt a apes +11.7 
Rhode Island: 
ES —5.2 
UAE Ur cicrunararevacavieinecaek, 
South Carolina: 
I ne —2.0 
I +17.9 
District 8.2... <aaceresceesanen === Mn 
I Oi cnn wsitsemsinasicnee SR 
Nee —24.5 
ee +8.9 
South Dakota: 
ee +53.1 
ae. +... eee 
Tennessee: 
District 1__ Sivdaaoa acide +18.7 
estat 9? eee Se 
re +4.1 
District 4_____ ‘imine a 
District 5*__ newman TRAE 
eS —12.9 
I ne ee —32.2 
ee neem en se —32.2 
je Ee Oe +31.9 
exas 
SMMPEIE NEN sacs caakenaoarcscaneaunssace Sa 
re a eee ere —2.6 
NT i ne ase se a —16.0 
Denes 6 
SE rales ci cr cdcr aren seieacaaavcah +75. 4 
rane meen ee —23.7 
ene Sm ne —18.9 
District 8*_______ menace 
eek eae te +15.9 
er ae. —10.3 


District 11 
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Texas—Continued Washington: 

Distriet'12*)2 sec) ee +3.1 Distriet: 1°. wus ied +.9 
I aca ccinrtseninceninal —10.8 NEO Bin nterstisunctscienmaa —16. 6 
Wintrict TH". se oi cus +30. 5 Dintréet« Golisiidiisas —5. 5 
PABIHEY 20. 2. ck dn ie +29. 9 District i4. ii. stis. ttt +5. 2 
District 1692 224i +.3 Wistrict-S. cues: bus +.6 
Dearee FR a Lk —22.7 Distwiet OP ou. 20 as —1.2 
District Bb So Zeul. —17.4 Dintrie® 9? 212. dt +16. 6 
Pibtrie’ 19. ot ee —7.0 West Virginia: 

District BO*. ok a +42. Dietinet Doe ei _. —16.2 
Pee’ BE ae oe —23.3 oeeeriot! Bisel sl dlh —9.6 
RRP ECG Be see +15. 6 Peeeset ' Sit coo ai —5. 6 

Utah: ees '4....cdaeembdid —1.0 
Dhetetes 9. SS —16.8 Speen 6. ae —1.1 
Distvice BF nudes Ee msereee) Guia ae +-33. 6 

Vermont—No districts. Wisconsin: 

Virginia : Distelet: Sse None 
PIGS 1 bo aw eal —7.4 Dist Bonk eh idctterek tle +13.5 
Stes Bc nSaddacdawdebe +21.7 Disease On. sel. —12.6 
Districe. 3°... ciiinaeeeins +.7 1 it | ee MEET +27.5 
TRETICt Bu aes iee +2. 0 ppeeereet ° O°? <... wei. as +26. 1 
Distiict  Giuisks cdi dewinde —4,6 meetwect  G..<c2 wainickssteabdeiaeds —8.1 
DPistiet Guns teste +1.8 Ree Theat decba dake —11.7 
Distict Gili tiscsictiivase —12.7 Weert Ge oki cd +5.0 
DICE Snide ck chim dats —10.5 reat GL... 2endleicn Shs —12.4 
DistMicdt' Oi <2. asses +17.6 Seeeeee BOs. wees aes —27.3 
District: Wi. .1.-useassbieue —8.6 Wyoming—No districts. 


AMERICAN VETERANS COM MITYEE, 
Washington, D.C., July 23, 1959. 
Hon. THoMAs J. LANE, 
Chairman, Subcommittee No. 2, House Judiciary Committee, 
Washington, D.C. 

Dear Mr. CONGRESSMAN: The American Veterans Committee wishes by this 
letter to record its support of H.R. 73, Congressman Celler’s bill to require the 
establishment of congressional districts composed of contiguous and compact 
territories for the election of Representatives. 

AVC is concerned over the evils of gerrymandering and other inequities in 
present apportionment processes. We believe that H.R. 75 is one necessary step 
in correcting current apportionment evils. We urge your committee to report 
favorably the bill and work for its adoption on the floor of the House. 

I should like to request, if I may, that this letter be incorporated in the hear- 
ings on H.R. 73. Your courtesy in this matter will be much appreciated. 

Sincerely yours, 
IRVIN LECHLITER, EP recutive Director. 


AMERICAN CIvIL LIBERTIES UNION, 
New York, N.Y., July 15, 1959. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
Washington, D.C. 


Dear Mr. Cerier: Although we understand that the House Judiciary Com- 
mittee has already held hearings on H.R. 73 which pertains to the apportionment 
of congressional districts, we hope that you will give consideration to—and 
insert in the hearing record—the views of the American Civil Liberties Union 
which were adopted by our board of directors on June 22,1959. We believe that 
the Congress has the authority and responsibility to act under article I, section 
4 of the Constitution which provides that “The times, places, and manner of 
holding elections for * * * Representatives, shall be prescribed in each State 
by the legislature thereof; but the Congress may at any time by law make or 
alter such regulations * * *.” 
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It is our view that congressional districts should be composed of compact and 
contiguous areas, numerically apportioned so as to yield approximate equality 
among all districts within the State. This view is based on the belief that 
dilution of the right to vote is as serious an act of discrimination as is its 
denial. 

We agree with the decision of the Federal district court in Dyer v. Kazuhisa 
Abe (138 F. Supp. 220 (D.C. D. Hawaii 1956) ), that “Any distinction between 
racial and geographic discrimination is artificial and unrealistic.” To relate 
the problem to the allied issue of total deprivation of the franchise, there the 
evil lies in being represented by one for whom no vote was cast. In cases of 
malapportionment, the evil lies in being represented by one for whom— in rela- 
tion to overrepresented districts—the value of a single vote is diluted. For ex- 
ample, in two hypothetical districts, one containing 10 voters and the other 100 
voters, the latter votes exert only one-tenth of the influence upon their Representa- 
tive than the former. Their votes, consequently, are only one-tenth as effective. 
The difference between that situation and the situation of being totally deprived 
of the right to vote is only one of degree. 

It is only when all voters have the right to exercise their franchise on a 
reasonably proportionate basis will the blot of discrimination be erased. 

We find that H.R. 73 is well designed to eleminate the evils of malapportion- 
ment, and we urge favorable action by the Judiciary Committee and its 
adoption into law. 

We urge Congress to act on this problem particularly because the courts have 
been reluctant to exercise jurisdiction over the malapportionment issue. In 
Colegrove v. Green (328 U.S. 544 (1946)), the leading case in this area of the 
law, the Supreme Court declined to exercise jurisdiction over a suit to enjoin the 
officials of the State of Illinois from proceeding with an election in November 1946 
under the provisions of Illinois law governing congressional elections where the 
districts were substantially malapportioned. Although the Court was divided 
over the question whether jurisdiction did in fact exist, it declined to exercise 
that jurisdiction on the vote of a single justice who believed, as a matter of 
equity, that the Court ought to abstain from exercising that jurisdiction. The 
case has frequently been cited for the proposition that the question of appor- 
tionment is “political” and therefore not justiciable. Without going into the 
merits of that dispute in the absence of a concrete case, we believe that the 
judicial uncertainty makes it all the more imperative that Congress act to 
eliminate this area of discrimination. 

Yours sincerely, 
PATRICK MurPHY MALIN, 
Eeecutive Director. 


(The Christian Science Monitor, Tuesday, June 2, 1959] 


How MINorITIES HELP SHAPE CONGRESS 


Political equality with all citizens fairly represented, a bulwark of 
American democracy, is being threatened. Much has been done by po- 
litical and civic groups to combat voting apthy, but little attention has 
been focused on the unfair apportionment of congressional seats. The 
scope and impact of this situation are discussed in this, the first of 
four articles. 
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(By George B. Merry, Staff Writer of the Christian Science Monitor) 


Millions of Americans are being deprived of their full voice in government. 
Every year that Congress and the State legislatures fail to act, fewer and fewer 
citizens exert more and more weight at the polls. 

Now, for example, your vote may be worth only one-half, one-third, or even 
one-tenth the value of the ballots cast in other districts, perhaps in the next 
town, just across the river, or on the opposite side of the street. 

For in the U.S. House of Representatives, where every citizen is supposed to 
have an equal voice, there is wide disparity in the number of persons each Con- 
gressman represents. Unless something is done to correct this situation, some 
experts warn that the United States will have a House of “non-Representatives.” 

Present congressional districts range in size from 128,643 in Alaska’s single 
district, to 2,007,280 in Connecticut’s sixth (at large) district. If all congres- 
sional districts were apportioned equally on a strict population basis, according 
to the 1950 official Federal census, each Congressman would represent about 
344,000 persons. 

Actually 157, or more than 36 percent, of the total membership of the lower 
House in Congress now come from districts with either too much or too little 
representation. 

SLICING OPEN TO CRITICISM 


The number of seats is fairly apportioned to the individual States but the 
way the legislatures, responsible for the districting, choose to divide them up 
is often open to criticism. 

For the most part the State legislatures are controlled by whopping ma- 
jorities from rural and small-town areas, and the cities and suburban sections, 
where the bulk of the people now live, often have little say in what goes on 
at the State capital. 

Many of the southern Democratic conservatives who now hold key House 
committee chairmanships come from districts considered by many experts 
particularly malapportioned and heavily overrepresented. In fact, some call 
them “rotten boroughs,” a term first used in England centuries ago to describe 
a district with comparatively few voters that retained the right to send dele- 
gates to Parliament. 

All 49 State legislatures are controlled by a minority of the State’s population 
ranging from 9.59 percent in the case of the Connecticut House to 48.76 percent 
in the Massachusetts Senate. 


WEIGHTED DELEGATIONS 


State legislatures are responsible for redistricting themselves from time to 
time but rarely do—and when changes are undertaken they seldom result in a 
statewide, wholesale reshuffling of district boundaries, and legislative mal- 
apportionment continues. 

And when they finally get around to changing congressional districts the 
areas with the largest representation in the legislative houses also send the 
biggest delegations to Congress, in spite of the population figures which might 
favor the opposition. 

Expecting malapportioned State legislatures to do a fair and equitable job in 
laying out congressional districts is like expecting a history teacher to instruct 
a class in higher mathematics. 

The democratice ideal of one man, one vote, is guaranteed by the United States 
Constitution, but the correlative concept that all votes have equal weight, 
taken for granted by the founding fathers, has long since been abandoned. 

All citizens still have the same right to vote but all votes do not count 
equally. 

This problem thus is not one of political apathy; it is the way congressional 
and legislative seats are divided among the population. 


AIM FOR EVEN BALANCE 


Natural boundaries, population shifts between Federal censuses, and the con- 
stitutional requirement that all States have at least one Representative in Con- 
gress make it impossible to establish and maintain all congressional districts 
the same size. But it is possible to divide each State so that everyone is repre 
sented fairly. And if this process is repeated after every decennial Federal 
census, majority rule can be protected. 
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Political scientists are quite generally agreed that no district should vary in 
population more than 15 percent above or below the ideal average size district, 
computed by dividing the total State population by the number of Congress- 
men allotted. By these standards, recommended by the American Political Sci- 
ence Association, any district larger than 395,600 or smaller than 292,400 usually 
can be considered malapportioned because it is either overrepresented or under- 
represented. 

Today, at least 77 or 17.6 percent of all congressional districts are over- 
represented—that is, they contain too few people according to these standards. 
Some 80 or 18.3 percent of all congressional districts are underrepresented 
(too many people). At the same time 279 or nearly 64.1 percent of districts can 
be considered within acceptable population limits. 

Rural areas often are overrepresented while urban and suburban districts fre- 
quently are underrepresented in the lower branch of Congress as well as State 
legislatures. 

For several decades, rural areas have been steadily growing less populous 
while cities and more recently suburban sections have been climbing in popula- 
tion. 

Thus unless congressional districts are kept up to date, every person who 
moves from farm or smali town to city or suburbia is not only contributing to 
the underrepresentation of this new district but adding to the overrepresentation 
of the district from which he moves. 

The least populous 219 congressional districts elect a majority of the 436 
House membership. The remaining 217 which are more heavily populated elect 
a minority. 

VOTE RESULTS DETAILED 


The smallest 219 congressional districts in population represent only 43.6 per- 
cent of the national population, less Washington, D.C., which has no congres- 
sional representation. They have a combined total of 65,319,337 inhabitants 
and range in size from 128,648 to 338,907. 

Last November these least populous districts—not all of which are malappor- 
tioned—elected 139 Democrats and 8O Republicans. They were chosen in con- 
tests where a total of only 20,013,472 people voted. This is only 13.34 percent 
of the national population, less Washington, D.C, 

Most of these districts are rural. Only 5 of the smallest 50 are urban in 
character, comprised wholly or partially of cities having 100,000 or more inhabi- 
tants. In fact, only 56 of the 188 urban districts in the United States (30 per- 
cent) are included among these 219 least populous districts, which elect a ma- 
jority of the Congressmen. Only nine urban districts are overrepresented. 

Meanwhile the most populous districts (217) represent 56.4 percent, or 84,- 
604,489 of the American population, excluding Washington, D.C. They vary 
in size from 2,007,280 to 339,247 persons. 

Last autumn these larger districts elected 144 Democrats and 73 Republicans 
in contests where approximately 26,056,024 votes were cast. This is only 17.39 
percent of the national population, less Washington, D.C., and 56.5 percent of 
the total vote cast in 1958 elections. 


MALAPPORTION MENT EXPLAINED 


At least 131 or 59.9 percent of the 217 most populous districts are classed as 
urban. These comprise 70 percent of the 131 urban districts in this grouping. 
As might be expected, 38 of the largest districts are included in this category. 
In all, at least 52, or 26.7 percent, of all urban districts are underrepresented. 

Malapportionment results because legislatures : 

1. Fail to act and allow population shifts to go unnoticed year after year. 

2. Deliberately create or perpetuate districts with too much or too little 
population in order to favor one and sometimes both political parties, a cer- 
tain faction, or special interest groups. 

3. Carve out the districts in such a way as to make them appear fairly ap- 
portioned from a population standpoint when actually they are arranged geo- 
graphically to favor some particular party or group. 

The total number of seats allotted to each State is determined by its popula- 
tion at the time of the latest decennial Federal census. The State having the 
most inhabitants, whether citizens or not, is given the most seats, and the States 
with the fewest people get the smallest number of seats, providing that all States 
receive at least one seat as prescribed in the Constitution. 
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Thus, New York with a total of 14,830,192 population in 1950 census now has 
43 Representatives in the lower branch of Congress, while 5 other States—Alaska, 
Delaware, Nevada, Vermont, and Wyoming—have but 1 Representative. When 
Hawaii officially becomes a State later this year, it too will be entitled to but 
one Congressman after the 1960 Federal census. At that time it is expected the 
island State will be eligible for a second seat. 


REDISTRICTING LAGS 


Since 1950 only 19 States have done any sort of redistricting. Except for Ken- 
tucky and Mississippi, the only States to tackle the project did so only after their 
congressional delegation was boosted or pared following the decennial Federal 
census. 

The 19 States that have redistricted, plus 5 more that are entitled to only 1 seat 
apiece and could not possibly have altered district boundaries, now have 294 
House seats. 

tight States with 61 seats have apportionments based on the 1940 census, 11 
States with 61 seats retain 1930 districts, and 6 States with 20 seats have made no 
change for more than three decades; some of them have dodged the districting 
question for 40 and 50 years and even longer. 

Of the 7 States with more than one Congressman that now have no under- 
represented or overrepresented districts, only New York with 43 has more than 
4 U.S. Representatives. The others are Arizona with two; Maine, three; Mon- 
tana, two; Nebraska, four; New Hampshire, two; and Rhode Island, two. 

At present there is virtually no restriction on the manner congressional seats 
are apportioned by the State legislatures. 


CONGRESS TREADS LIGHTLY 


The Constitution prescribes that seats be allotted to the individual States ac- 
cording to their population at the previous decennial Federal census, that every 
State shall have at least one Representative, and the total shall not exceed 1 for 
every 30,000 persons. 

Except for the provision that Congressmen shall be elected every 2 years, “the 
times, places, and manner of holding elections * * *” to be “prescribed in each 
State by the legislature thereof,” the Constitution is silent. Congress is specifi- 
cally permitted to make provisions governing the apportionment of its Members. 
But, except for regulating its total membership, things are now left much to the 
State legislatures. 

At the Constitutional Convention of 1787 delegates from the larger States 
wanted representation in both Houses of Congress to be based on population, but 
the smaller States were afraid they would be ruled by the bigger ones which 
could consistently outvote them. This led to the great compromise under which 
all States were given two seats in the Senate and the House membership was 
based on population. 

James Madison was very fearful that “the inequality in the representation of 
the legislatures of particular States would produce a like inequality in their 
representation in the national legislature, as it was presumable that the counties 
having the power in the former case would secure it to themselves in the latter.” 


WARNING NOTED 


The present situation with 157 malapportioned districts certainly confirms the 
Madison warning. 

House membership has varied in size from 106 in 1790 to the usual 435 since 
1911, although one temporary seat has been added for Alaska and another one 
soon will be for Hawaii. After the 1960 Federal census there again will be 435 
Congressmen. 

Prior to 1842 it was not uncommon for a State to elect all its U.S. Representa- 
tives from the State at large. 

Then an apportionment act was passed requiring that all Congressmen be 
chosen from individual single membership districts instead of the entire State. 
All parts of a congressional district had to be contiguous. An 1862 law further 
provided that all districts be approximately the same in population, and in 1891 
the requirement of compactness was added. 

All these regulations remained in force until 1911 when the prohibition of 
districts at large was removed. 
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Congress could not agree on an apportionment law after the 1920 census and 
districtings remained in effect until finally in 1929 the present apportionment 
law was enacted. In it all reference to approximate equality of population, 
contiguousness, and compactness was left out. 


CELLER BIDS STALL 


On January 9, 1951, President Truman in his reapportionment message to 
Congress asked for new legislation setting up standards for the guidance of the 
States in establishing congressional districts. He suggested that the require- 
ment of contiguous, compact, single-member districts, of similar populations, be 
reaffirmed. 

Shortly thereafter, Representative Emanuel Celler, Democrat, of New York, 
introduced the appropriate legislation into Congress which besides the foregoing 
requirements would prohibit the seating of any Representative from a district 
more than 15 percent above or below the State’s ideal average-size district. 

He has introduced similar bills in each new Congress since that time, but no 
action has been taken. 

The present Celler bill calls for a 20 percent variant instead of the 15. Rep- 
resentative Abraham J. Multer, Democrat of New York, would limit population 
disparity to 10 percent above or below the average. He also would require 
election of Representatives from contiguous, compact districts. Congressmen 
elected from districts not measuring up to these standards would not be seated. 

The Celler legislation would bar the election of more than one Congressman 
from the same district. If in effect now, this would block the seating of Con- 
necticut’s Representative At Large, and both Representatives from New Mexico 
and North Dakota, which do not use districts. 

Under the provisions of the Celler bill, 101 House districts in 33 States would 
be considered malapportioned because they have populations varying more than 
20 percent from the average. Fifty are overrepresented and 51 are underrepre- 
sented. 

This contrasts with the standards established by the American Political 
Science Association which said that no congressional district should vary more 
than 15 percent above or below the norm. 

But unless Congress itself and the individual State legislatures act, malappor- 
tionment of seats in the House of Representatives is bound to continue. 
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Extremes in Congressional Districts 
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House seats 
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(The Christian Science Monitor, Boston, Thursday, June 4, 1059] 
OVERREPRESENTATION IN CONGRESS “ROTTEN BorovucHs” ELecT PARTY CHIEFS 


Political equality, with all citizens fairly represented, a bulwark 
of American democracy, is being threatened. Much has been done 
by political and civic groups to quell voting apathy but little atten- 
tion has been focused on the unfair apportionment of congressional 
seats within the States. The scope and impact of this situation 
are discussed in this, the second of four articles. 


(By George B. Merry, Staff Writer of The Christian Science Monitor) 


Wide disparity in the populations of congressional districts in many States 
has given scattered minorities of American citizens a bigger voice than they 
are entitled to in the U.S. House of Representatives. 

This maldistribution of seats in Congress among the inhabitants of the indi- 
vidual States is allowed to continue because both major political parties benefit 
as well as suffer from the practice. 

Parties, or even factions, in control of State legislatures usually make the 
most of their position to see to it that their group receives maximum repre 
sentation in Congress. Malapportionment either through neglect or design is 
often the result. 

A significant result of this malapportionment is the fact that many Repre- 
sentatives are elected by relatively small numbers of voters. In fact, some of 
the most prominent Members of the House are in this category. 


VICTORIOUS NOTED 


Although 1958 was a Democratic landslide year, Representative Sam Bayburn, 
Democrat, of Texas, Speaker of the House, for example, won reelection in his 
home State with only 15,942 votes. And at least eight of the House committee 
chairmen polled less than 30,000 ballots. One of them, Representative Herbert C. 
Bonner, Democrat, of North Carolina, Chairman of the House Merchant Marine 
and Fisheries Committee, received only 12,743 ballots, the 12th smallest vote out 
of a total of 436 House contests in the Nation. 

These apparent poor showings at the polls cannot be blamed on waning popu- 
larity, nor was lack of opposition and restricted voter registration entirely at 
fault. These districts are mostly too small, the handiwork of rurally controlled 
State legislatures. 

In addition to Messrs. Rayburn and Bonner, the House committee chairmen who 
finished in the bottom 31 spots are Representatives Carl Vinson, Democrat, of 
Georgia, of the Armed Services Committee, 14,103 votes; Overton Brooks, Demo- 
crat, of Louisiana of the Science and Astronautics, Committee 23,844; Tom Mur- 
ray, Democrat, of Tennessee, of the Post Office and Civil Service Committee, 
24,053; Omar Burleson, Democrat, of Texas, of the House Administration Com- 
mittee, 25,123; and Olin H. Teague, Democrat, of Texas, of the Veterans Affairs 
Committee, 25,827. Of these only Messrs. Vinson and Brooks are from districts 
large enough to merit full representation. 


TOO FEW INHABITANTS 


From a strictly population standpoint Mr. Rayburn and at least 8 of the 20 
House committee chairmen are from so-called rotten boroughs, districts with 
too few inhabitants. All of them are not from the Deep South. 

Besides Messrs. Bonner, Burleson, Murray, and Teague, the list of committee 
chairmen from overrepresented (too few people) congressional districts includes 
Representatives Wayne N. Aspinall, Democrat, of Colorado, of the Interior and 
Insular Affairs Committee; Francis E. Walter, Democrat of Pennsylvania, of the 
Un-American Activities Committee; Wilbur D. Mills, Democrat, of Arkansas, of 
the Ways and Means Committee; and Brent Spence, Democrat, of Kentucky,’of 
the Banking and Currency Committee. 

Mr. Aspinall represents the fourth smallest district in the Nation with only 
173,298 people, Mr. Mills hails from the 11th smallest district with 224,278 in- 
habitants, and Mr. Rayburn comes from the 15th smallest district with a 227,735 
population. All three districts are at least 30 percent smaller than the average 
district and have the least population in the State. 
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LEADERSHIP TRACED 


At the opposite extreme two more Democratic House committee chairmen— 
Representatives Thomas E. Morgan, Democrat, of Pennsylvania, of the Foreign 
Affairs Committee and Harold D. Cooley, Democrat, of North Carolina, of the 
Agriculture Committee—come from underrepresented districts (too many people). 

Both Messrs. Morgan and Cooley represent the most populous districts in their 
State, with populations of 444,921 and 401,913, respectively. 

Thus, the Democratic House leadership comes from nine overrepresented and 
two underrepresented districts. Only 10 of the committee chairmen were chosen 
in districts that cannot be considered malapportioned because of oversize or 
undersize, according to standards prescribed by the American Political Science 
Association. 

Under these specifications districts are considered malapportioned if they vary 
more than 15 percent above or below the population of the ideal, average-size dis- 
trict, computed by dividing the total State population by its number of Congress- 
men. 

GOP BENEFITS TOO 


But the Democrats aren’t the only party to benefit from one type of malappor- 
tionment or another. 

At least two Republican ranking committee members—Representatives John B. 
Bennett of Michigan of the Interstate and Foreign Commerce Committee and 
Clare E. Hoffman of Michigan of the Government Operations Committee—both 
come from “rotten borough” districts. Mr. Bennett represents 178,251 people and 
Mr. Hoffman, 291,816. 

Representative Charles A. Halleck, Republican, of Indiana, House minority 
leader, represents a district which just misses being labeled overrepresented by 
the American Political Science Association standards. 

Three more Republican ranking committee members were elected by under- 
represented districts with populations greater than 15 percent above the average. 


RURAL VERSUS URBAN VOTER 


They are Representatives Edward H. Rees of Kansas, of the Post Office and 
Civil Service Committee, 448,435 people; Carroll D. Kearns of Pennsylvania, of 
the Education and Labor Committee, 410,290 inhabitants; and Paul F. Schenck 
of Ohio, of the House Administration Committee, 545,644 population. Mr. 
Schenck’s district, the Ohio 3d, is the 10th largest in the Nation. 

Generally speaking, overrepresented congressional districts are rural and un- 
derrepresented districts are often urban or suburban. The rurally dominated 
legislatues which exist in many States keep the cities shortchanged in legislative 
and congressional seats by one means or another. 

If all districts were properly apportioned, the big cities with populations ex- 
ceeding 100,000 would pick up from 10 to 12 additional seats. 

Now 438 percent (188) of all congressional districts can be classed as urban by 
virtue of being constituted partially or entirely of a big city. Located in 35 
States, 127 of these districts are apportioned fairly, 52 are oversized, and only 
9 or undersized, with too much representation. 


SIZE AVERAGED 


On the average, rural districts are 20 percent larger than the average-size dis- 
trict in the same State. Only three States—New Jersey, Arizona, and Arkan- 
sas—have urban districts with smaller average populations than rural ones. 

Of the 77 overrepresented districts (too little population) in 34 States, 48 
elected Democrats and 29 Republican Congressmen, last fall. The 80 underrepre- 
sented districts (too many people) in 87 States choose 57 Democrats and 23 Re- 
publicans. The remaining 279 districts, considered equitably apportioned by 
American Political Science Association standards, favored 178 Democrats and 
101 Republicans. 

Broken down along party lines 62.9 of all Democratic districts are considered 
acceptable from a population standpoint, 20.2 percent are overrepresented, and 
16.9 percent underrepresented. 

While fairly apportioned districts comprise 66 percent of the GOP total, 18.9 
percent are overrepresented, and 15.1 percent underrepresented. 

Today, 279, or 64.1 percent of all congressional districts, are reasonably 
evenly apportioned, 77, or 17.6 percent, are overrepresented, and 80, or 18.3 
percent, are underrepresented. 
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[From the Christian Science Monitor, Boston, June 11, 1959] 
GERRY MANDERING LINGERS EXTENSIVELY ACROSS UNITED STATES 


Political equality, with all citizens fairly represented, a bulwark 
of American democracy, is being threatened. Much has been done 
by political and civic groups to eliminate voter apathy but little at- 
tention has been focused on the unfair apportionment of congres- 


sional seats. The scope and impact of this situation is discussed 
in this, the third of four articles. 


(By George B. Merry, staff writer of the Christian Science Monitor) 


If a preschool child was turned loose with a pencil and a map of the United 
States, he couldn’t possibly scribble more irregular, jagged-shaped patterns for 
eongressional districts than have been contrived already by some State 
legislatures. 

On the surface the map of congressional districts may look like the efforts of 
a toddler. Actually they are usually the outcome of hours of planning by pro- 
fessional politicians, dedicated to enhance their party’s numerical strength in 
the U.S. House of Representatives. 

Not infrequently this process leads to malapportionment, also called gerry- 
mandering, named for onetime Massachusetts Gov. Elbridge Gerry, who in 1812 
arranged a notoriously partisan districting in his State. Gilbert Stuart, the 
famous artist, remarked that one district looked like a salamander, and another 
observer suggested a better description would be a Gerrymander.” 


THREE TYPES 


Today there are at least three main types of gerrymander, and all are em- 
ployed to some extent in several States : 

1. If party in control of legislative apportionment machinery is greatly out- 
numbered, islands of the party’s strength can be joined together into districts 
and the adjacent territory conceded to the opposition. 

2. The majority party retains its election yield by distributing its strength 
into as many controllable districts as possible. 

3. Where the strength of the two parties is very close, the State sometimes is 
divided into groupings of safe seats for each party. 

Districts in New York City and Los Angeles County, Calif., are outstanding 
examples of the first type of gerrymander. 


OUTSTANDING EXAMPLES 


When the Empire State’s number of congressional districts was shaved by 
two after the 1950 Federal census, the Republican-controlled legislature worked 
out an ingenious redistricting plan whereby most of the loss was assigned to 
heavily Democratic Brooklyn—although all districts in the State ended up 
with populations inside the 15-percent limitation from the average, advocated 
by many political scientists. 

As a result of the reshuffle, the Democrats in Brooklyn which previously had 
nine seats in Congress, got seven seats. Two new districts, one shared with the 
Borough of Richmond and the other carved out of pieces of five former Democratic 
districts, were tailormade for the Republicans. 

This latter GOP-held, 12th District, wends its jagged and uneven way through 
the heart of Brooklyn and has many nooks and crannies. 

Another districting distortion of fairly recent vintage is California’s 26th 
District a monument to the State’s 1951 GOP-controlled legislature. 


UNDERREPRESENTED DISTRICTS 


Of the 12 districts allotted to Los Angeles County, the 4 largest with a total 
population of 1,787,646 are all underrepresented and have since elected Demo- 
crats to Congress. Meanwhile, the five least populous districts created have a 
population adding up to only 1,243,230, are all overrepresented (too few people), 
and even with the Democratic landslide last November, have continued to elect 
only Republicans. 

The remaining three Los Angeles County districts are average sized. Since 


the redistricting the GOP has retained all three seats until the 1958 Democratic 
sweep when one of them was lost. 





86 STANDARDS FOR CONGRESSIONAL DISTRICTS 


Many Republican districts are only half as populous as neighboring Demo- 
cratic strongholds. And, the already underrepresented Democratic areas in 
southern California are among the fastest growing in the Nation. 

The second type of gerrymander can be illustrated best by Oklahoma and 
North Carolina where Democratic-controlled legislatures have seen to it that 
the GOP received the minimum number of seats. 

In the Sooner State the GOP polled 31 percent of the vote cast for congres- 
sional candidates in 1958 and the Democrats tallied 69 percent. The districts 
are so arranged that the bulk of the Republican strength is crowded into the 
First District which takes in Tulsa and the north-central section. The other 
five districts elect Democrats. 

The situation in North Carolina is quite similar. Here the Democratic House 
candidates received 70.8 percent of the total vote and the GOP polled 29.2 per- 
cent. But the Democrats have arranged the GOP strength in such a manner 
as to produce only 1 Republican Congressman and 11 Democrats. Thus with 
29.2 percent of the State’s votes cast, Tar Heel Republicans get only 8.3 percent 
of the congressional representation. 

The third kind of gerrymander is somewhat of a bipartisan approach. In 
Pittsburgh and the surrounding area the parties are closely matched. Through 
this method each party has been assured two safe districts. 

Texas congressional districts are still considerably malapportioned in favor 
of the rural areas in spite of a recent redistricting. Houston, Dallas, and San 
Antonio have only four Congressmen but had a combined population of nearly 
2 million in the 1950 census and have grown since Very rapidly. 


RURAL FORCE 


At the same time nine mostly rural districts in Texas have populations rang- 
ing from Sam Rayburn’s Fourth District, with 227,735 people, to the nearby 
Third District with 294,499 inhabitants. 

In Florida fast-growing Dade County (Miami) is but part of the Fourth Con- 
gressional District and is considerably larger than any two of the State’s three 
smallest districts combined. 

Other cities substantially underrepresented in the lower branch of Congress 
include Birmingham, Columbus, Ohio, Detroit, Denver, Dayton, Hartford, Indian- 
apolis, Little Rock, Memphis, Milwaukee, Portland, Oreg.; Wichita, Kans.; 
Atlanta, and Bridgeport, Conn. 

Fourteen districts in nine States vary now more than 40 percent above or 
below the average. They are located in Alabama, California, Colorado, Florida, 
Georgia, Michigan, Ohio, South Dakota, and Texas. 


{The Christian Science Monitor, Boston, Tuesday, June 16, 1959] 
GERRYMANDERING LINGERS IN UNITED STATES—NEW CENSUS AWAITED 


Political equality with all citizens fairly represented, a bulwark 
of American democracy, is being threatened. Much has been done by 
political and civic groups to eliminate voter apathy, but little atten- 
tion has been focused on the unfair apportionment of congressional 
seats. The scope and impact of this critical situation are discussed 
in this, the last of four articles. 


By George B. Merry, staff writer of the Christian Science Monitor 


In less than a year, on April 1, 1960, a band of professional nose counters will 
begin the laborious task of finding out how many people live in each State, city, 
town, and hamlet of the United States. 

They will have only 8 months to complete this project known as the decennial 
Federal census. On the results of their computations will depend each State’s 
share of Representatives in Congress for the next decade. 

Latest U.S. Census Bureau estimates indicate that 19 of the 50 States, in- 
eluding Hawaii, will have some change in their congressional representation after 
next year’s official tabulation is completed. Thirteen States are expected to lose 
a total of 19 seats and 6 States may gain 17. The two temporary seats added 
for Alaska and Hawaii will be eliminated. 
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POPULATION SHIFTS WEST 


Of the four main geographical sections of the United States—Northeast, North 
Central, South, and West—only the West is expected to gain additional congres- 
sional seats in the 1960 census. Except for the Northeast, which probably will 
lose considerable representation, one or more States in the other regions are 
slated to pick up new Congressmen, even though the total apportionment to each 
section will be diminished. 

The South probably will suffer a net loss of one seat, further reducing the 
area’s congressional percentage which has declilned steadily from a maximum 
of 38 percent in 1850 to about 30 percent. 

Meanwhile nine seats are expected to vanish from the Northeast, giving the 
region its smallest total representation in decades. 

The heaviest losses will be felt by New York and Pennsylvania each of which 
is expected to drop three seats. Arkansas and Massachusetts are expected to 
lose two each. Alabama, Georgia, lowa, Kansas, Maine, Minnesota, Mississippi, 
North Carolina, and West Virginia may lose one apiece. 


CALIFORNIA PUT IN LEAD 


California is expecting the biggest gain with seven new seats. Florida 
probably will get four, Michigan and Texas two each, and Arizona and Hawaii 
one new seat apiece. 

Eight of the States now threatened with loss of seats last redistricted after 
the 1930 or 1940 census. But only one of the six States looking forward to 
increased representation has failed to tackle the districting procedure since 
the 1950 census. 

Before the 1962 congressional election all of the 13 States losing Congress- 
men will have to reapportion the remaining seats or risk electing the complete 
congressional delegation on a statewide basis. It is doubtful whether either 
political party would be willing to put all its eggs in one basket in this way. 

The six States expected to gain seats in Congress will have the option of 
redistricting or keeping present districts and electing the new Congressmen 
on a statewide ballot. Connecticut has elected one of its U.S. Representatives 
in this way since it added a sixth seat after the 1930 census. 


AT-LARGE BASIS 


North Dakota has chosen both Congressmen on an at-large basis since its 
delegation was pared from three to two after the 1930 census. New Mexico 
gained its second Congressman in the 1940 census but never has provided 
districts although efforts have been launched from time to time to divide the 
State for congressional elections. 

Meanwhile in North Dakota the legislature has just enacted a districting 
law, breaking the State down into two parts. Based on the 1950 census district 
1 would have 330,026 persons and district 2, 350,561 inhabitants. 

Opponents of the bill are circulating a petition now to block its becoming 
law July 1. They favor a referendum on the question at the 1960 election. 
Even if approved then, the law could not take effect until the congressional 
campaign of 1962. 

Up-to-date districting doesn’t alway mean fair representation. Redistricting 
affords the opportunity to gerrymander, something many politicians find too 
hard to resist. 

In the urban versus rural struggle for dominance, enemies of representative 
government make the most of the differences between the two segments of the 
population. They seek to stir up farmer-labor rivalries, and argue that any 
change would lead to the cities taking over control with the resulting neglect 
of rural interests. 

Redistricting often is skipped or delayed because parties, special interest 
groups, and the politicians themselves fear change and are concerned that if car- 
ried out it would undermine their safe seats. 

Parties fear that shifts in the districts might weaken their strength in Con- 
gress. Some vested interests and pressure groups oppose redistricting lest new 
and uncontrollable candidates win office. 

Malapportioned districts often result from discriminations against a particular 
region or locality. 
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COURT ROLE NOTED 


Courts tend to keep hands off when it comes to ruling on disputes arising 
from congressional or legislative malapportionments, both of which are rather 
widespread. Districting is plainly a legislative function, and the judicial branch 
does not want to be accused of meddling. 

But, even when courts have acted it was only to nullify a particular districting 
law resulting in apportionment reverting to the previous arrangement. 

If enacted, the bill sponsored by Representative Emanuel Celler, Democrat, of 
New York, would bring the Federal district courts into the picture in the event 
of disputes. It also would require the election of all Congressmen from single- 
member districts of nearly equal population not to vary more than 20 percent 
above or below the average. The districts so created would have to be contiguous 
and compact. 

Advantages of this plan are: 

1. It enables parties with localized strength to capture some of the seats. 

2. It provides for representation of minorities. 

3. When the general ticket plan was employed by many States prior to 1848, a 
party polling a bare majority of the votes for Congressman won all of the 
State’s seats. 

DISADVANTAGES OUTLINED 


The disadvantages of the districting plan are: 

1. Difficulties are apt to arise in districting a State. 

2. With numerous personal, partisan, sectional, or conmmunity interests to 
be considered, redistricting is seldom simple, and usually complex. 

3. State legislatures which were supposed to handle the job are themselves 
tied up in similar conflicts of interest and not infrequently fail to even reappor- 
tion their own membership in spite of constitutional mandates. 

New York State had 45 Congressmen after the 1940 census, has had 43 since 
1950, and is expected to be whittled down to 40 in 1960. Prior to the 1950 census 
the Empire State usually elected 23 Democrats and 22 Republicans. But in spite 
of the Democratic gains nationally last November the Republicans now hold a 
24-to-17 margin over the opposition, even though the Democrats polled 50.7 per- 
cent of the total vote cast for House candidates. 


DEMOCRATS HOPEFUL 


California is now the fastest growing State. It gained seven new seats in the 
1950 census and seven more are anticipated when the 1960 population count has 
been completed. This would give the Golden State 37 Congressmen, second only 
to New York’s expected 40. 

Democrats who gained control of both California legislative houses in the 
1958 political upheaval hope to retain their present strength in the 1960 elections 
so that they can tackle the job of destricting the congressional as well as legisla- 
tive seats. 

At present they hold only 16 of the State’s 30 seats in the lower House of Con- 
gress, even though their candidates polled 59 percent of the votes cast for Con- 
gressmen in the 1958 elections. 

Unless the major political parties throw their weight behind legislation guaran- 
teeing fairer districting standards, the lower branch of Congress is apt to become 
even more of a “House of non-Representatives.” 
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NEW YORK’S 12TH DIS- 
TRICT: This Republican con- 
gressional district, in the heart 
of Brooklyn, was carved out of 
pieces of five Democratic dis- 
tricts. It was done by a GOP- 
controlled Legislature. 





NORTH CAROLINA'S 10TH 
DISTRICT: This Republican 
congressional district was 
carved by a Democratic-con- 
trolled Legislature. Into it has 
been compressed most of the 
state's GOP voting strength. 
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Russc}] H. Lenz, Chief Cartographer 
CALIFORNIA’S 26TH DIS- 
TRICT: This Democratic con- 
gressional§ district, in Ias 
Angeles County, is the most 
populous in the state. It was 
carved ovt by a Republican- 
controlled Legislature, 





STANDARDS FOR CONGRESSIONAL DISTRICTS 
(Apportionment) 


WEDNESDAY, AUGUST 19, 1959 


House or RepresENTATIVES, 
SuscomMirree No. 2 or THE 
CoMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met at 10 a.m. in room 327, House Office Build- 
ing, the Honorable Thomas J. Lane (subcommittee chairman) pre- 
siding. 

Mr. Lane. The committee will kindly come to order. 

The first bill we will take up this morning will be H.R. 8266, hav- 
ing to do with congressional reapportionment. 

The author of H.R. 8266 is Mr. Hagen. This hearing on congres- 
sional reapportionment bills has been scheduled this morning, al- 
though we have had hearings on the subject previously, to afford our 
colleagues, Mr. Hagen and Mr. Quigley, an opportunity to appear 
before our subcommittee and present their views on congressional re- 
apportionment and of course to speak on their bills in dealing with 
that subject now pending before this subcommittee. The bill Con- 
gressman Hagen has introduced is H.R. 8266, and the bill Congress- 
man Quigley 1s sponsoring is H.R. 8473. 

If there is no objection, we will place both of tiese bills in the 
record at this point. 

(The bills mois mentioned follow :) 


[H.R. 8266, 86th Cong., 1st sess.] 


A BILL To require the establishment of congressional districts composed of contiguous and 
compact territory for the election of Representatives, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 22 of the Act of June 
18, 1929, entitled “An Act to provide for the fifteenth and subsequent decennial 
censuses and to provide for apportionment of Representatives”, as amended, is 
hereby amended to read as follows: 

“Sec. 22. (a) On the first day, or within one week thereafter, of the first 
regular session of the Eighty-seventh Congress and of each fifth Congress there- 
after, the President shall transmit to the Congress a statement showing the 
whole number of persons in each State, excluding Indians not taxed, as deter- 
mined under the then most recent decennial census, and the number of Repre- 
sentatives to which each State would be entitled under an apportionment of the 
then existing total number of Representatives made upon the basis of such census 
by the method known as the method of equal proportions, each State to have at 
least one Representative. 

“(b) Under each apportionment made pursuant to subsection (a) of this 
section each State shall be entitled, in the Eighty-eighth and each subsequent 
Congress, to the number of Representatives shown in the statement trans- 
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mitted by the President to the Congress in accordance with such subsection. It 
shall be the duty of the Clerk of the House of Representatives, within fifteen 
calendar days after the receipt of such statement, to send to the executive of 
each State a certificate of the number of Representatives to which such State 
is entitled under this section. In case of a vacancy in the office of Clerk or of 
his absence or inability to discharge this duty, then such duty shall devolve 
upon the Sergeant at Arms of the House of Representatives; and, in case of 
vacancies in the offices of both the Clerk and the Sergeant at Arms, or the 
absence or inability of both to act, such duty shall devolve upon the Doorkeeper 
of the House of Representatives. 

““(c) In each State entitled in any Congress to more than one Representative 
under any apportionment made pursuant to the provisions of subsection (a) 
of this section, there shall be established by law a number of districts equal 
to the number of Representatives to which such State is so entitled; and 
Representatives shall be elected only from districts so established, no district 
to elect more than one Representative. Each such district hereafter established 
shall at all times be composed of contiguous territory, in as compact form as 
practicable; and, under apportionments made upon the basis of the eighteenth 
and subsequent decennial censuses, no district established in any State for 
the Eighty-eighth or any subsequent Congress shall contain a number of per- 
sons, excluded Indians not taxed, more than 20 per centum greater or less than 
the average obtained by dividing the whole number of persons in such State, 
excluding Indians not taxed, as determined under the then most recent decen- 
nial census, by the number of Representatives to which such State is entitled 
under the apportionment made upon the basis of such census. 

“(d) Any establishment of congressional districts in any State shall be sub- 
ject to review, at the suit of any citizen of such State, by the district court of 
the United States for the district in which such citizen resides; and any court 
before which a case involving the establishment of such districts may be pend- 
ing shall give precedence thereto over all other cases or controversies, and if 
such court be not in session it shall convene promptly for the disposition 
thereof.” 


(H.R. 8473, 86th Cong., 1st sess.] 


A BILL To require the establishment of congressional districts composed of contiguous and 
compact territory for the election of Representatives, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 22 of the Act of June 18, 
1929, entitled “An Act to provide for the fifteenth and subsequent decennial 
censuses and to provide for apportionment of Representatives’, as amended, 
is hereby amended to read as follows: 

“Sec. 22. (a) On the first day, or within one week thereafter, of the first 
regular session of the Eighty-seventh Congress and of each fifth Congress 
thereafter, the President shall transmit to the Congress a statement showing 
the whole number of persons in each State, excluding Indians not taxed, as 
determined under the then most recent decennial census, and the number of 
Representatives to which each State would be entitled under an apportionment 
of the then existing total number of Representatives made upon the basis of 
such census by the method known as the method of equal proportions, each 
State to have at least one Representative. 

“(b) Under each apportionment made pursuant to subsection (a) of this 
section each State shall be entitled, in the Kighty-eighth and each subsequent 
Congress, to the number of Representatives shown in the statement transmitted 
by the President to the Congress in accordance with such subsection. It shall 
be the duty of the Clerk of the House of Representatives, within fifteen 
ealendar days after the receipt of such statement, to send to the executive of 
each State a certificate of the number of Representatives to which such State 
is entitled under this section. In case of a vacancy in the office of Clerk or of 
his absence or inability to discharge this duty, then such duty shall devolve 
upon the Sergeant at Arms of the House of Representatives; and, in case of 
vacancies in the offices of both the Clerk and the Sergeant at Arms, or the 
absence or inability of both to act, such duty shall devolve upon the Doorkeeper 
of the House of Representatives. 

“(c) In each State entitled in any Congress to more than one Representative 
under any apportionment made pursuant to the provisions of subsection (a) 








eee 


STANDARDS FOR CONGRESSIONAL DISTRICTS 93 


of this section, there shall be established by law a number of districts equal to 
the number of Representatives to which such State is so entitled; and Repre- 
sentatives shall be elected only from districts so established, no district to elect 
more than one Representative. Each such district hereafter established shall 
at all times be composed of contiguous territory, in as compact form as prac- 
ticable; and, under apportionments made upon the basis of the eighteenth and 
subsequent decennial censuses, no district established in any State for the 
Highty-eighth or any subsequent Congress shall contain a number of persons, 
excluding Indians not taxed, more than 15 per centum greater or less than the 
average obtained by dividing the whole number of persons in such State, ex- 
cluding Indians not taxed, as determined under the then most recent decennial 
census, by the number of Representatives to which such State is entitled under 
the apportionment made upon the basis of such census. 

“(d) Following any election in which a Member of the House of Repre- 
sentatives is elected, the Governor and the Secretary of the State, or such 
other officers in a State designed by law to do so, shall file with the Clerk of 
the House of Representatives a certificate of election in the following form : 


“'To THE CLERK OF THE HOUSE OF REPRESENTATIVES : 


“This is to certify that on the ... day of 2.2. 6... asi abated Gin) SATS 
was duly chosen by the qualified electors of the  ~-..----- congressional dis- 
ete: SO Rs CEI OE ccc epiraninccsmeiceibeeaiiate as the Representative in Congress 
from that district in the ___......... Congress, beginning on the 3d day of 
January 19__; and to further certify that the said  ...---__ congressional 
district in the State of _._._._._.._....._... conforms in all respects to the stand- 


ards for congressional districts required by title II, United States Code, sec- 
ion 2a.’ 

o “Failure of the Clerk of the House of Representatives to receive on behalf 
of a Member-elect such a certificate duly executed by the proper certifying 
officials shall preclude the Clerk of the House from entering that Member-elect’s 
name on the roll of the House of Representatives.” 

Mr. Lane. On June 24 of this year, the subcommittee held hearings, 
as I stated, on this problem involving reapportionment and the pres- 
ent lack of standards in the law, and we welcome the opportunity, of 
course, to receive further testimony. We are aware that this is a 
very important and vital subject matter and it merits the most care- 
ful consideration of the committee and the Congress. 

I may say for the benefit of the committee at this point that yester- 
day one of our colleagues on the Judiciary Committee, the Honorable 
Basil L. Whitener, filed a bill to increase the number of Members of 
the House by three, and that bill now, due to the fact that the Con- 
gressman at my suggestion took it up with the Parliamentarian, is 
being referred to this committee so that that bill will also be taken 
up at a later date, together with the bills on congressional reappor- 
tionment. 

We are glad to have our colleague, Congressman Hagen, with us 
this morning and we will be glad to hear from you at this time. 


STATEMENT OF HON. HARLAN HAGEN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 


Mr. Hagen. Mr. Chairman and members of the committee, I first 
wish to thank you for the opportunity of appearing here. 

I have no formal statement and will testify, therefore, informally. 
_I want to say at the outset I am taking somewhat of a statesman- 
like position here today because the fact is I am a Democrat, and the 
Democrats are going to reapportion the State of California in 1961, 
and, in effect, these bills which have been introduced, including mine, 
which is a counterpart of Congressman Celler’s, would limit the 
discretion of the legislature in accomplishing reapportionment. 

46406—59 7 
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To revert to some simple terms, I want to talk about a gerrymander, 
which is an arbitrary, unnatural, and unfair arrangement of voting 
districts intended to favor one political party or candidate; and a 

“rotten borough,” which is a borough, according + Webster’s dic- 
tionary, in which there were few voters, yet claiming the right to 
send a member to Parliament. 

I want to talk about the California situation because that is what 
I know. 

I was a member of the State legislature in 1951 when they last re- 
apportioned the State of California. We hada Republican-controlled 
legislature and a Republican Governor, and I would say there was a 
very bad job done by the legislature in reapportioning the State of 
California because of the lack of some such rule as is here proposed, 

As a matter of fact, the job was so bad that it was doubtful for a 
time that the then Republican Governor, Earl Warren, would even 
sign the bill, and a subcommittee of the House Judiciary Committee, 
headed by Congressman Celler, I believe, came out there and went 
into the situation. 

Now, I realize it is extremely difficult to write a prescription for 
districting which will apply to all States. I do not know that you 
can arrive at a formula. What I particularly am interested in is 
the practice which would dictate perfect districting, which was evi- 
denced in California of creating outsize districts. For example, in 
the 1951 reapportionment we had several districts, largely Demo- 
cratic, which fad yopulations well over 400,000, and side by side 
there would be other districts which were primarily Republican 
which were close to, say, 230,000. In effect, the people in the large 
districts had half a vote and the people in the small districts had a 
pespertionatety larger vote. This is obviously un-American or un- 

emocratic or unrepresentational. 

I think we can cure this one evil and such cure will be a major 
pereeete We will have gone a long way toward accomplishing 
a fair system of reapportionment by Federal regulation and it still 
leaves a large area of discretion with the State reapportioning 
agencies as to what people they will put in what district, Dut it will 
guarantee they will have the equivalent in each district of a full vote. 

It is for that reason I have introduced a bill which allows for a 
tolerance of only 20 percent populationwise one way or another in 
establishing congressional districts. 

I think that is all I have to say. I think this is a relatively non- 
controversial approach to a very difficult problem, and my motives ate 
not partisan, as I say. 

Mr. Lane. Have you had an opportunity to examine H.R. 73 filed 
by Congressman Celler ? 

Mr. Hacen. Yes;I have. 

Mr. Henpverson. This 20-percent deviation, does that mean 10 per- 
cent either way ? 

Mr. Hacen. The language of the bill is that no district— 


shall contain a number of persons, excluding Indians not taxed, more than 20 
percent greater or less than the average obtained by dividing the whole number 
of persons in such State, excluding Indians not taxed, as determined under the 
then most recent decennial census, by the number of Representatives to which 
such State is entitled under the apportionment made upon the basis of such 
census. 
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Mr. Henverson. That would leave you a possibility of a variation 
between the extreme large and the extreme small district of 40 percent ? 

Mr. Hacen. That is correct. However, there has to be some lati- 
tude, I believe, because each State has peculiar rules for reapportion- 
ment. I can see in California where a very tight rule, say 5 percent, 
would create difficulty because very often out there in the rural areas, 
such as I represent, whole counties are involved, and under the rules 
it is difficult to divide a county. 

Mr. Henperson. That appears to be a difficult problem, particu- 
larly in the rural counties. In Ohio we have an example where a 
nonmetropolitan county has been cut in half with each half in a differ- 
ent congressional district, and it does not help anybody to have that 
situation exist. But in your State, as in mine, I think we have extreme 
examples of noncompact districts. I think Mr. Roosevelt’s district in 
your State and Mr. Minshall’s district in my State are examples. 

Mr. Hacen. It is difficult to cope federally with the problem in Mr. 
Roosevelt’s district. Of course, his is outsize in population. That 
aspect would be cured. But as far as the selectivity, voter for voter, 
it is difficult to reach because it involves considerations of relatively 
obscure purposes difficult to detect and manage. 

I think the major reform could be in what is described as “rotten 
boroughing”; in other words, population disparities. I think even a 
15-percent tolerance would provide enough latitude. Anything 
smaller might be a problem but certainly should be examined. 

Mr. Lane. Any further questions? 

Mr. Kasrenmerer. Originally, I was of the opinion that perhaps 
20 percent was too liberal, in that it does allow one district to i 
50 percent larger than another. For example, if you had 375,000 
as a median for the State, it would allow one district to have 300,000 
and another district to have 450,000. 

Mr. Hagen. In that connection, I am sure there were districts in 
California that had a much larger spread than that. 

Mr. Kasrenmeter. In Wisconsin we do not have any acute problem, 
but six or seven districts would be affected even by a 20-percent 
limitation. 

Mr. Hagen. I think some figure in between 10 and 20 percent 
would be workable. 

Mr. Kasem. Do you envision that a 15-percent variant would allow 
it to vary 15 percent from a norm? How would this variant work? 

Mr. Hacen. The base would be an optimum figure. They would 
take the number of seats to which the State was entitled and divide 
it into the population, and no district could be more than 20 per- 
cent more or less populous than that average figure. 

Mr. Kasem. Then it would allow a 40-percent difference ? 

Mr. Hacen. Between the smallest and the largest; that is correct. 

Mr. Kasem. Would not that tend you to want to modify that down 
to or 10 percent ? 

Mr. Hagen. I think that anything below 10 percent is definitely 
too small. 

Mr. Kasem. Do not forget that would be still a 10 to 20 percent 
variant from the largest to the smallest. 

Mr. Hagen. That is true. I think a smaller tolerance would 
present some problems in some States. 
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Mr. Kasem. How do you visualize these problems would arise / 

Mr. Hagen. I am sorry I cannot give you the exact rules in Cali- 
fornia that present problems in this area. 

Mr. Kasem. I know in some States it is customary to carve dis- 
tricts out on a county basis. In California we also use the county 
basis and there are strong arguments in favor of that. This is the 
one that occurs to me that would make it difficult for a more precise 
numerical distribution. 

Do you have any thoughts? 

Mr: Hagen. No. I think if you can handle this population prob- 
lem you have taken away the greatest tool for improper districting, 
It is hard to provide a rule that would effectively prevent m: king 
a complete “silk stocking” district or a complete labor district. I 
think it is bad either way. I think the best district is one that has 
the balance of - es in the district. 

Mr. Kasem. I agree with you on that. 

Mr. Hagen. It is hard to handle. You meet a part of the problem 
through this population approach which would be the simplest to 
apply. I think the figure should be between 10 and 20 percent. You 
might even write re finements in there; for ex: umple, a lower tolerance 
figure for counties with multiple districts and a somewhat higher 
figure in instances where more than one county is combined i 
a district. 

Mr. Kasem. What would be your reaction to something like, say, 
to illustrate my point, a 5-percent variation except in cases where this 
~annot be done without destroying existing political subdivisions, or 
something like that ? 

Mr. Hagen. Or something like that, but in no event more than 17 or 
20 percent. I think you could accomplish it that way. 

Mr. Kasem. I was reading before I came here that I was elected in 
an election where 270,000 votes were cast, and 10 Representatives from 
Georgia had a total vote of something like 150,000. That rather 
dramatically illustrates the discrepancy. 

Mr. Hacen. That is a separate question, of course. You cannot deal 
with that in this bill. That involves how many people vote, a question 
which involves not only the degree of public apathy but local restrie- 
tions thrown around the right to register as a voter. 

Mr. Kasem. It dramatically illustrates the need for something to 
be done. 

Mr. Hagen. We can look to the State of California for a bad 
example of population abuses in apportionment. After the last appor- 
tionment we had some districts with 230,000 and others that ap- 
proached 500,000. 


Mr. Torx. At present the State decides whether a county can be | 


cut or not? 

Mr. Hacen. Yes. We have rules in California on that subject and 
I am sure other States have them also. I am sorry I cannot give you 
the mechanics of California restrictions. 

Mr. Tou. Congress cannot direct the States to reapportion on 4 
unit basis ? 

Mr. Hagen. I would say cannot or most certainly has not. Some 
States have not reapportioned for years, however, thought should be 
given to establish compulsory reapportionment following each census. 

Mr. Toi. So you have gone as far as youcan in this bill? 
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Mr. Hacen. I believe so. I believe the population tolerance rule 
could be refined to cover problems under some State laws. 

Mr. Lane. They must be contiguous under your bill ? 

Mr. Hacen. Yes; that would be a definite requirement. 

Mr. Henpverson. Do we have examples of noncontiguity ¢ 

Mr. Hagen. I know of none in California. 

Mr. Kasem. There is one in New York, as I understand, but it is a 
eculiar noncontiguity. Actually it is divided by a body of water, 
ut it is divided in such a way that it really is noncontiguous area. 

Mr. Toi. Let us assume you have a tolerance of 20 percent but you 
have a State in which they refuse to break up a county and a county 
has 800,000 people. What do you do about that What is the effect 
of this bill in such a situation, where a State says you cannot break up 
a county and you have a county that has 800,000 people? 

Mr. Asumorr. That might be true in Miami, Fla., and Atlanta, 
Ga., now. 

Mr. Toxii. What is the effect of this law on that situation? 

Mr. Hagen. I do not know whether those instances exist. I would 
rather doubt it, but I would not say none exist. 

Mr. Tori. We have a flourishing county in Pennsylvania that is 
next to mine, represented by Mr. Milliken, that today is running 
600,000 and it is growing and might reach 800,000. 

Is there any State that has laws to prevent the division of a 
county ? 

Mr. Hacen. I do not know. 

Mr. Lane. Any further questions? 

Mr. Kasrenmeter. In connection with the question Mr. Kasem 
brought up, I assume that only the regular decennial censuses would 
be used? In other words, this would not get in the problem where a 
district might be 450,000 as of 1950, ‘aa 800,000 or 900,000 as of 
1958 or 1959? It would not affect the disparities that occur in the 
decade ? 

Mr. Hacer. You must make improvements step by step. In re 
some of these very small districts in California, growth patterns did 
not enter into the districting at the time in 1951 but since then they 
have grown considerably in relation to other districts. I think pos- 
sibly the San Mateo District in California, which was a 250,000 district, 
I am sure it is more than that now. My district was very large in 
population but it has grown hardly any at all. 

Mr. Henperson. What are your extremes in California ? 

Mr. Hagen. They ran from approximately 230,000 to close to 500,- 
000 based on census data and this disparity is outrageous. 

Mr. Lrnvsay. Do you know how many districts would be affected 
by this bill in California ? 

Mr. Hacen. I could not tell you accurately on the basis of current 
data. I would say if it had been in effect at the date of the last re- 
apportionment in 1951, probably six or eight. 

{r. Henperson. Was that not researched by some organization 

recently ? 
Mr. Hitey. That data is available. The House Judiciary Com- 
mittee sent a subcommittee to California following the last reappor- 
tionment legislation before the Governor had acted on it, so I am sure 
there is a pretty complete story on California in the files of this com- 
mittee. 
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Mr. Asumoxe. Because of the present rate of growth you will have 
to redistrict in 1961? 

Mr. Hacen. Yes. 

Mr. Lang. Any further questions? 

Mr. Suarruck. Would you like to comment on subsection (d) of 
your bill dealing with Federal court review ? 

Mr. Haaen. i think you have to have some remedy outside of the 
boundaries of State law or State action, and this would provide it, in 
mild form of course. The population rule is a very simple rule to 
apply. It would not involve any complicated set of facts. I do not 
think it would unduly affect States rights or anything like that. 

Mr. Asumore. Has not this always been a question for the States 
to handle? 

Mr. Hagen. Traditionally, but we get some poor results from it and 
since it involves the quality of the Congress it is properly a Federal 
question. 

Mr. Asumore. What puts it in State hands? 

Mr. Suatruck. It is in State hands in the absence of Federal legis- 
lation and the Federal Government has not seen fit to legislate since 
1929 when they eliminated from the statute the provisions requiring 
congressional districts to be composed of contiguous and compact 
territory. 

Mr. Henverson. Did they not find it unenforceable? 

Mr. Suatruck. Yes, apparently that was the case. Certainly this 
subsection (d) I think is of crucial importance because it is an effort 
to provide court review. The second question is, what is the effect of 
invalidation in court ? 

Mr. Hagen. This is a copy of Congressman Celler’s bill. I would 
say it did not provide a complete remedy. 

Mr. Hagen. But let us say there is no penalty attached. It still 
might have a beneficial effect on the legislative process or commission 

rocess by which the districts are established. Consideration would 
. given to an adequate enforcement procedure within constitutional 
limits. 

Mr. Lane. Any further questions? 

The next witness is Congressman Quigley, the author of H.R. 8473, 
to require the establishment of congressional districts composed of 
contiguous and compact territory for the election of Representatives, 
and for other purposes. 

We are always pleased to have you back here before this committee. 


STATEMENT OF HON. JAMES M. QUIGLEY, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF PENNSYLVANIA 


Mr. Quictey. Thank you, Mr. Chairman. I appreciate this oppor- 
tunity to appear before this committee. 

I have some thoughts on this that have come out of a study of the 
bills that were previously introduced and a review of the testimony 
already taken by this subcommittee. 

At the time I introduced my bill I sent a memorandum to all mem- 
bers of this subcommittee. I do not know if any of you have had 
the apm Cn to read it. I suspect, if you are like myself, that it 
may be one of the things you have not gotten around to reading. I 
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would like to touch on some of the points in my statement with the 
understanding that you would stop me in my reading to ask any ques- 
tions you may have. 

In substance the bill I have introduced is aimed at doing what Mr. 
Multer’s and Mr. Celler’s and Mr. Hagen’s bills propose to do. I 
happened to select 15 percent as the allowable population variation. 
The requirement as far as compactness and contiguousness 1s the 
same as in the other three bills. 

Incidentally, Mr. Henderson, if my recollection is correct, the one 
classic example of noncontiguity is in the State of Ohio. If I am 
recalling correctly, Mrs. Bolton has a district made up mostly of 
suburban Cleveland and I think she has one or two noncontiguous 
districts in downtown Cleveland. I could be wrong about that, but 
that is my recollection. 

The big difference in my bill and the other bills before the subcom- 
mittee is subsection (d), namely, the enforcement provision. In my 
judgment, Mr. Chairman, the fundamental weakness of the other bills 
is in their enforcement provisions. H.R. 73—that is Mr. Celler’s bill, 
and Mr. Hagen’s bill is the same—provides for judicial review by the 
appropriate Federal district court. In my mind, there is a serious 
question as to the ultimate effectiveness of such a court remedy. His- 
torically, the courts have shown a great reluctance to become involved 
in the admittedly difficult problem of congressional reapportionment. 
The view that such problems involve political rather than judicial 
questions has been the usual escape hatch through which the courts 
have avoided facing these tough questions. 

I am aware that it has been argued before this committee in the 
earlier hearings that the language of H.R. 73 raises such clear legal 
questions that no court, however reluctant, could avoid passing on the 
issue of proper districting once it was raised. I think there is merit 
to this contention. However, without intending to reflect on the in- 
tegrity of our courts, I think as Members of Congress and as experi- 
enced lawyers we would be naive if we were to underestimate the 
ingenuity of reluctant judges to conceive of ways to avoid any issue 
they would much sooner not face. And what is more, I think we all 
recognize there are several constitutional arguments which could be 
advanced against the idea of the courts second-guessing State legis- 
latures on the matter of congressional reapportionment which a court 
could buy, particularly if it wanted to do so. I am not going into 
those arguments now, but I think we should recognize that if a court 
did not want to face those tough issues they could find those constitu- 
tional arguments highly presuasive. 

However, the thing that bothers me most about the judicial remedy 
provided for in H.R. 73 is not that it is unconstitutional or even that 
our courts will fail to exercise it, but quite the opposite. I think you 
have to ask yourself this question: What happens if H.R. 73, Chair- 
man Celler’s bill, becomes law and the State legislature reapportions 
and a citizen takes the matter in the Federal district court and the 
district. court rules that a particular congressional district fails to 
conform to one or more of the Federal standards spelled out in the 
law, and then after we have had the court decision the State legisla- 
ture in the particular State fails to do anything further on the matter 
of reapportionment ? 
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I recognize that there would be considerable public pressure on the 
legislature to act, but I can easily conceive of situations where it would 
be blithely ignored, particularly if, in the meantime, the House of 
Representatives had gone ahead and seated the Member. I do not 
think I am letting my imagination run away with me when I suggest 
that this is not only the kind of flagrant disrespect for the law situa- 
tion which could develop under the Celler bill but it is one which it 
almost invites. 

The Multer bill avoids this problem by not going anywhere near 
the courts. The Multer bill simply says that if a district does not 
conform to the Federal standards set forth in the law, that the Clerk 
of the House will not issue credentials to the Member of Congress. 

Mr. Asumore. Will you repeat. that 

Mr. Quietey. The Multer bill simply says that if a district does not 
eonform to the Federal standards set forth in the law, that the Clerk 
of the House will not issue credentials to the Member of Congress. 

I think what Mr. Multer is doing is recognizing the total inability 
of Members of the House in the past to face up to their responsibilities 
when it comes to deciding the difficult question of seating Members. 
Recognizing this, he has not attempted to place that responsibility on 
them not directly, but attempts to do it indirectly, and I think, frankly, 
in a rather unsatisfactory manner. ‘ 

In my judgment, the responsibility of granting or withholding a 
seat in the House of Representatives is a responsibility which, under 
the Constitution, ultimately cannot be placed anywhere except on the 
House membership, however much we would like to do it otherwise. 
The Constitution clearly imposes on the House the authority and, 
therefore, the duty to make the final judgment on its own membership. 
In the final analysis, the House of Representatives must decide 
whether or not a man will be seated. 

Mr. Asumore. That is definitely the law ¢ 

Mr. Quie.ey. It is the Constitution. 

I think the Multer bill is defective because it attempts to bypass this 
responsibility by having one Congress—that would be this Congress— 
say for ail future Congresses that a member-elect from a substandard 
district shall be denied his credentials by the Clerk of the House. 

I am in full agreement with what Mr. Multer is trying to do, but I 
do not think his approach is feasible. In the first. place, I think his 
bill imposes an impossible duty on the Clerk of the House. Sitting 
in his little room off the Capitol rotunda, it is impossible for him to 
exercise anything which approximates intelligent judgment as to 
whether my district back in Pennsylvania or any of the other dis- 
tricts scattered throughout the country are in fact compact and con- 
tiguous. The question of a district falling within the population 
standards might be somewhat easier to determine since it involves 
basically nothing more than a mathematical formula. 

Mr. Asumore. I do not believe it is constitutional. 

Mr. Quieter. I do not believe it is either, but this is not the basis 
on which Iam opposing the Multer bill. My argument is the very 
practical one that if the House membership has shown that it will 
not face up to the job of refusing a seat to a member-elect, I think it 
is unrealistic to expect an employee of the House to carry out this 
difficult assignment. 
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For this reason, Mr. Chairman, in my bill I propose that the Fed- 
eral standards as to congressional districts would be enforced in the 
following manner: 

Section (d) of H.R. 8473 provides that the proper certifying au- 
thorities in each State will be required to certify as to the election of 
Members of Congress by delivering to the Clerk of the House a certi- 
fication in the following form. 

Mr. Lane. Does he not do that now? 

Mr. Quiciey. He does it now but for the House there is no prescribed 
form, unlike the Senate. In the case of Senators, when they are 
elected or appointed their certificate of appointment or election must 
follow a prescribed form of certification. The House accepts what- 
ever form of certificate the State sends in. My bill would prescribe 
a form of certificate that would say : 


To the CLERK oF THE HOUSE OF REPRESENTATIVES : 


This is to certify that on the 4 day of November 1958 James M. Quigley was 
duly chosen by the qualified electors of the 19th Congressional District in the 
State of Pennsylvania, as the Representative in Congress from that district in 
the 86th Congress, beginning on the 3d day of January 1959; and to further 
certify that the said 19th Congressional District in the State of Pennsylvania 
conforms in all respects to the standards for congressional districts required by 
title II, United States Code, section 2a. 


And then my section (d) would conclude by saying: 


Failure of the Clerk of the House of Representatives to receive on behalf of a 
Member-elect such a Certificate duly executed by the proper certifying officials 
shall preclude the Clerk of the House from entering that Member-elect’s name 
on the roll of the House of Representatives. 

Mr. Lane. It puts the burden of proof back on the certifying officer. 

Mr. Quiciry. On the opening day of Congress if there is not a 
proper certificate filed for me or any other Member my name does not 
appear on the roll. Al] my bill does is to raise the question of the 
substandardness of my district automatically and then it would be 
up to the House of Representatives to décide—even if I came from a 
district that was noncontiguous or a district that was gerrymandered 
or if it had less than 200,000—or even less than 100,000—whether or 
not I should be seated despite the fact the district did not conform 
to any or all of the Federal standards. Under my bill the issue would 
be raised automatically and it would be up to the House to decide. 

It is not the perfect solution but it is a practical and constitutional 
solution to the problem and I believe it would take care of the first and 
most difficult step—that of raising the issue in the first instance which 
is necessary to get the House machinery functioning. Second, and 
even more important, it is my hope that State legislatures and State 
Governors would, by the language of my bill, be under the greatest 
possible pressure to do the job of redistricting in the proper manner 
so that no Governor nor secretary of state would be in the embarrassing 
position of having to withhold the proper certification of election to 
a Member-elect on the grounds that the State legislature had done an 
improper job of redistricting. 

So I think that by first putting the burden on the States them- 
selves we would go a long way toward accomplishing what I think 
we all have in mind, to make the districts as compact and as con- 
tiguous as possible and as neary equal as feasible. It is impossible 
to have all districts of the same population. All we can do is ap- 
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proach equality. It is for this reason I have hit on the 15 percent, be- 
cause I think it is a workable compromise. If in Pennsylvania the 
average population of a congressional district is 400,000, a 15 percent 
deviation would allow a district to have as few as 340,000 people and 
as many as 460,000. It is not perfect but I think it is far better than 
the situation is now where in Pennsylvania run from a little over 
200,000 up to perhaps 450,000. Viewed nationally we have in this 
Congress teihers who represent districts with less than 200,000, and 
others with districts of three-quarters of a million. All the bills before 
you are aimed at correcting the extreme population inequalities among 
anne districts. 

I think what the other bills are trying to do is exactly what I am 
trying to do, but I do believe that Mr. Multer is being unrealistic as 
well as being unconstitutional when he expects the Clerk of the House, 
a paid employee, to stand up and say to me or you or to another Mem- 
ber, “I am just not going to issue your credentials.” I would not want 
his job. 

Aside from the constitutional argument, I believe Chairman Celler’s 
bill and Mr. Hagen’s bill create a very unhealthy situation. I do not 
know whether constitutionally the Federal courts could review the 
establishment of congressional districts, but if they could and if they 
did I think we might conceivably have a much worse situation than if 
they did not. 

I think it would be quite horrible, for example, if a Federal district 
court in Harrisburg said that Congressman Quigley was elected from 
a district that does not conform to the Federal standards and the 
Pennsylvania Legislature in Harrisburg says, “So what? We are 
not going to do anything about it.” 

This would be a most unhealthy condition insofar as creating re- 
spect for the law is concerned. However, I think there is no question 
that this is exactly what could happen under the Celler bill. 

I would say to Mr. Toll, if I onal anticipate his question, under my 
bill the Federal standards would prevail bbe over the State re- 
gardless of what the law in the individual States said about breaking 
up counties, the secretary of state or the proper certifying officer in 
that case could not certify unless the Federal standards were met. 

Mr. Toit. What is the constitutional authority for the provision in 
your section (d) to the effect that the Congress can specify the kind 
of a certificate which a State can issue ? 

Where is your authority for that? You have told them the kind of 
certificate they have to print and issue. By what right do you do 
that ? 

Mr. Qutetry. My authority, of course, for that is that this is the 
practice which the Senate has pursued for many years. 

Mr. Tory. It does not mean anything. What is the authority for 
the Senate doing that? The Constitution says that the Government 
shall stay out of State elections. 

Mr. Quietry. Well, the Constitution says this: 

* * * the time, place, and manner of holding elections for Senators and Rep- 
resentatives shall be prescribed in each State by the legislature thereof. 

Mr. Totx. Exactly ; time, place, and manner. 

Mr. Quictry. “But the Constitution continues, the Congress may 


at any time by law make or alter such regulations except as to 
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the place of choosing Senators.” In this particular instance we are 
not changing the time or the place. Perhaps we are changing the 
manner. Since we are changing the area it might be argued that we 
are changing the place. In any case, we do have the authority to do it. 

Mr. Touu. They are challenging now even the question of keeping 
records, let alone telling them what kind of records to write. I think 
in Georgia recently there was a ruling by the court with reference 
to the Civil Rights Commission wherein they ruled that the civil 
rights procedures did not apply there. You are telling them what 
kind of forms to use. 

Mr. Quictry. Just the language that has to be in the form. 

Mr. Tou. You are telling them what kind of form to print in con- 
nection with elections. If you can do this, you can tell them what 
kind of forms to use in connection with other matters. 

Mr. Quie.ey. I do not know that that follows. 

Mr. To. I am raising the question of the constitutionality of sec- 
tion (d) where you prescribe the type of form a locality must use. 

Mr. Quteiry. I have not researched the question, but frankly in 
my mind it does not present a constitutional problem. [ think it is 
in the prerogative of Congress to set Federal standards, and if we 
have that right, and I think we do as far as congressional districts 
are concerned, I think we have the further right to say to a State 
that “you will furnish us with the proof we require that those stand- 
ards have been met,” and that is what section (d) of my bill does. 

Mr. Dononvr. Do you not think that is done now under the Uni- 
form Bankruptcy Act? The form is prescribed there. 

Mr. Touu. That is a different type of law. Here, I thought, Con- 
gress was very limited. I think the fellow who appeared before our 
Civil Rights Committee from either South Carolina or Georgia, who 
was a great constitutional authority 

Mr. Asumore. From Georgia. 

Mr. Toiu. He pointed out the great limitations which existed un- 
der that provision of the Constitution in the right of Congress to in- 
terfere in these State matters. 

Mr. Quictey. I can say that there has been a great deal of argument 
for a long time that we cannot require that Congressmen be elected on 
the basis of districts, but we have—— 

Mr. Kasem. I do not see how we could say there were any limitations 
inthe way I read this. We could goin and hold the elections ourselves. 

Mr. Toit. What decisions do we have on that question ? 

Mr. Kasem. Can you cite any decisions that would seem to limit 
this language? “The Congress may at any time by law make or alter 
such regulation except as to the place of choosing Senators.” We are 
not concerned about choosing Senators. We could do anything we 
wanted to if you gave that language its fair interpretation. We could 
even take away from the States the right to hold these elections if we 
were so inclined. 

Mr. Henperson. What about the further constitutional provision 
which has many times in the past overridden all of these attempts, to 
the effect that the Congress shall be its own judge as to whether to seat 
itsown Members ? 

Mr. Quictry. I think, Mr. Henderson, you were out during that 
part of my testimony. I agree with you that this is the fundamental 
constitutional basis on which anything you do here must be bottomed. 
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We can give it to the Clerk of the House, we can give it to the Fed- 
eral courts, and the State legislatures, but I think in the final analysis 
the question as to whether a Member will or will not be seated rests 
entirely with us. I say you can draw up a law requiring Federal 
standards and I can be elected from a district in Pennsylvania that 
violates every one of them and the membership of this House can 
constitutionally seat me and, if it does, that is it. 

Mr. Henperson. The Congress has never refused, has it? I have 
reference to the time even when we had this provision 

Mr. Quietry. No; they have not, but there have not been many 
cases and it has been my thought that the reason why there have not 
been many cases is that it is a rather difficult issue to bring up, I 
would hesitate a long time to question your right to your seat and I 
think you would be equally hesitant to question mine. My thought 
is that the issue would be raised automatically and you or I or some 
other Member of Congress would thus not have to be the nasty man 
who would do it. 

Mr. Henverson. Have you seen this brief that has been prepared 
by the committee ? 

Mr. Quieter. Yes,sir;I have. Ihave reviewed that. 

Mr. Henperson. It brings out on page 10 that at least three efforts 
were made to prevent the seating of Members from districts which 
did not conform but each time the House accepted the contested 
Member. 

Mr. Quictey. I say even under my bill that same thing could hap- 
pen. I would hope that it would not, but it could, and if it did, I think 
the decision of the House as to the seating of the Member is final. 
However, we had Federal standards in our law up until 1929, but I 
am sure that while that law was on the books there were not 3 but 300 
districts in the country that did not in various ways conform to those 
standards and yet we had only 3 instances where someone raised the 
issue. Under my bill the issue would be raised automatically upon 
the failure of a secretary of state to file a proper certificate. Once 
the issue is raised the problem is then in the lap of the House. I do 
not believe it can be placed anywhere else. I do not think we can buck 
it to an employee; t do not really think we should try to buck it to 
the Federal courts. 

Mr. Donouve. Suppose some secretary of state did send in the 
form that you have set forth in your bill and he does not certify that 
the sections and the provisions have been complied with ? 

Mr. Quiciey. Yes. 

Mr. Dononve. Then what? 

Mr. Quieter. I think this would be a ground on which the seating 
of the Member could be challenged. 

Mr. Suatruck. Would he be amenable to a proceeding such as 
mandamus ? ’ 

Mr. Quieter. I think he might be amenable to mandamus. If a 
secretary of state in Pennsylvania refused to issue the certificate for my 
election, then I think I could take him into court and a writ of 
mandamus would probably lie. This would be in the State court, 
directed against the secretary of state for his refusal to issue the certifi- 
cate. If, on the other hand, he issued a certificate and the contention 
was that it was issued improperly, then I think that would have to be 
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an issue that could only be resolved by the House itself and this would 
be a ground on which to challenge the seating of a Member. 

Mr. Dononve. Supposing that you were the person who was certify- 
ing and if there were flagrant indications of violations in the election 
that the uniform standards were not complied with, could he raise 
the issue in the State court to restrain the secretary ¢ 

Mr. Quieter. I think the issue could be raised in the State court 
because it might be that the court would duck it on the ground that 
the action was premature because no one really had not been hurt 
until the certificate is issued and you had no guarantee in advance 
that it will be. It seems to me that a secretary of state is in an ideal 
position. He could say to the court, “I have not done anything yet.” 

Mr. Donouve. Between the time he issues it and the time it is 
accepted or approved by the Clerk of the House, your opponent raised 
the question ¢ 

Mr. Quieter. Then, I think he could. Then I think he could, and 
I think the place where he would raise it would be in the local State 
court having jurisdiction over the secretary of state or whoever would 
be the proper certifying officer. It varies from State to State, but this 
would an argument over the certificate itself. 

Mr. Donounve. Do you not think that he probably would be proper- 
ly in the State court by asking for the injunction on the basis that ir- 
6 yr harm might be done if it were not issued ? 

Mr. Quigiey. Yes; I think so. I think he would have a right—— 

Mr. Dononvue. Even before? 

Mr. Quieter. Even before. I think that there is an argument that 
could be made that you are anticipating you are going to be hurt ir- 
reparably before you have been hurt at all by demonstrating to the 
court’s satisfaction that you are going to be. However, I think I 
would have great difficulty persuading the Dauphin County court, for 
example, because the court would say, “Mr. Quigiey, he might not 
issue the certificate.” You do not know what he is going todo, Until 
he does, how can you complain ¢ 

I might argue that the minute he does it is too late, but I think 
basically the question of enjoining the issuance of the certificate or 
requiring it under a writ of mandamus would be an issue that could 
and should be raised basically at the State court level because it in- 
volves a function of a secretary of state or another State or local 
official. 

The issue involved there would merely be the ministerial action of 
issuing the certificate. Once it is issued, then, I think if it were issued 
on improper grounds or issued illegally in the sense that the district 
did not come up to the Federal standards, then I think you would 
have a dual remedy: (1) against the secretary of state back home for 
issuing an improper certificate which would be fought out in the State 
court; and (2), the grounds on which to challenge the seating of the 
Member, and here I would say that you come back to the situation 
that I think is quite possible under the Celler bill. You could have 
diametrically opposite results. The court could say the certificate was 
improperly issued and the House could still seat the Member. 

Mr. Donouvr. But, give me your thought on this: Supposing the 
secretary of state in Pennsylvania issued the certificate and he set 
forth that it conformed in all respects to the standards for congres- 
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sional districts required by title II of the United States Code, section 
2(a) 

Mr. Quieter. Yes, sir. 

Mr. Donornvr. When, in fact, it did not conform in all respects to 
that provision of the law. Would your opponent then be in the 
position to go into the Federal court? 

Mr. Quieter. I do not think he would be. I certainly see nothing 
in the law that w al permit him to go to Federal court, and I think 
whatever court action he would seek would be in the State court 
against the local official. 

Mr. Dononvue. Well, this would become part of our basic law, would 
it not? 

Mr. Quictey. This? 

Mr. Dononve. If it were passed ? 

Mr. Quie.try. Yes, sir. 

Mr. Donounvr. When any part of the Federal law is violated, 
should you not have a remedy in the Federal court ? 

Mr. Henperson. I think Mr. Donohue is correct. If you will look 
at the language of that section you will note it is in two parts. The 
first part has to do with complying with the State law, and then 
after the semicolon you come right smack into a Federal question 
when you state “and to further certify that the said district conforms 
in all respects to the Federal law.’ 

That is a Federal question, and no State court could handle it 

Mr. Quieter. I would have to think about that. 

Mr. Tort. Why do we not get this thing run down once and for all? 
The question was raised in the civil rights hearings and now we have 
it raised again. Can we or can we not legislatate in this area? Why 
did they abandon the standards in 1929 ¢ 

Mr. Quiatey. I do not know. 

Mr. Tou.. If this were a useless law, why should we bother with it? 

Mr. Quieter. I think the act as it was prior to 1929 was, in effect, a 
useless law, and over a period of time it demonstrated itself to be. 

Mr. Tou. Are we now curing the situation ? 

Mr. Quietey. I do not know that there is a cure. I am merely 
suggesting that the c losest you can come, not to curing the situation, 
but “substantially i improving it, would be through my ap proac h: by 
putting the pressure on the State legislature not to put its secretary 
of state in the box where he has to issue either a false certificate or 
to deny a certificate to a Member of Congress. I would consider that 
to be a great deal of pressure. I think it would give a Governor a 
tremendously powerful argument for vetoing a reapportionment bill if 
this is proper under a State constitution. It would certainly give 
a persuasive argument for doing the job right in the first instance. 
If it is not done right in the first. instance, “then I think ultimately 
the question comes to this House. I do not see how it can go anywhere 
else. 

Mr. Kasem. Could you not argue just as effectively that you are 
putting into the hands of the secretary of state of a State a tremen- 
dously powerful political weapon—the right to withhold or deny or 
grant. 

Mr. Quieter. He has it now. 

Mr. Kasem. The right to be seated ? 





eR 





,. oe SS ov "se ™ 


os 


nee 


ee 


STANDARDS FOR CONGRESSIONAL DISTRICTS 107 


Mr. Quiaiey. He has it now. 

Mr. Kasem. But right now it is rather ee because he 
merely certifies that this person is elected under the laws of his State. 

Suppose he says, “I cannot certify that this district is in compliance 
with the Federal law. I either have not had enough evidence or it 
does not appear to be that way.” 

Mr. Quietry. I would say if that happened in Pennsylvania, I 
would have the secretary of state into the Dauphin County court so 
fast he would not know which end was up, because I think basically and 
fundamentally this is a ministerial action if we put it into the hands 
of a local certifying authority. 

The question of population presents no great problem. The popu- 
lation of our district is around—— 

Mr. Kasem. The question of contiguous boundary presents no par- 
ticular problem. 

Mr. Quiatey. No, sir; the question of compactness and the basic 
question of gerrymandering might be a problem, but I feel in that 
type case, 99 judges out of 100 would hold th: it, unless it was so fla- 
grant that no one could deny that it was violent gerrymandering, the 
district was, in fact, compact. In the usual case, I feel certain the 
judge will accept the judgment of the State legislature as to what is 
compactness and direct the secretary of state to issue the certificate. 

Mr. Kasem. Would not the secretary of state be in exactly the same 
position as the judge: “I will accept the State legislature’s decision 
as to what is compactness” ? 

Do you not think it might be a little bit more effective in this way to 
have it before a judge where even though they are both going to be 
awfully—one, it seems to me, has just as much incentive to get out of 
the decision as the other, but in court it is an adversary proceeding 
with presentation of evidence from both sides. 

Mr. Quietry. I would think this would be an impossible situation. 
There is not a congressional district in the country that probably 
could not be more compact than it is already. This is a relative 
question. 

Mr. Kasem. With reference to this requirement of “reasonableness,” 
to me—— 

Mr. Asumore. As a practical problem, is it not absolutely true that 
the secretary of state is going to take what the legislature of his State 
has said is the correct compactness or contiguousness of the various 
districts ? 

Mr. Quiciery. As to compactness, yes ; contiguous, no. 

Am I right about Mrs. Bolton’s district, Mr. Henderson ? 

Mr. Henpverson. I think not. I looked at the map in the Congres- 
sional Directory, and it did not show. I have the map of the secretar 
of state of Ohio, and it shows that her district, which is No. 22, is bot 
contiguous and compact. 

Mr. Minshall’s district is often cited —— 

Mr. Quietey. Maybe it is Mr. Minshall’s district. 

Mr. Henverson. It is contiguous, but it is not compact. 

Mr. Quictey. Are you sure there are not one or two precincts in 
downtown Cleveland that he has? 

Mr. Henperson. I think not. 
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Mr. Quietey. Let us assume for a moment that there is such a situa- 
tion where I have a district which is made up basically of suburbs 
and then the State legislature gives me two precincts in the downtown 
part of the city. 

I would think that the Secretary of State could not certify to that 
regardless of what the State legislature would do. 

Mr. Asumore. I think if you had a State legislature do an unwise 
thing like that it would be so obvious that it would have to be corrected. 

Mr. Quieter. It has been done in a few cases. 

On the question of compactness, whether it should be a square, circle, 
rectangle, or triangle, all of theses are compact in a sense. Even the 
so-called shoestring districts would show up now and then are in a 
sense compact. 

I did not think gerrymandering is the great evil it has been made 
out to be. I think the motive behind it is what is vicious and bad. A 
Congressman from a gerrymandered district, Mr. Roosevelt in Los 
Angeles, for example, or Mr. Dorn in New York, can probably do a 
more complete and thorough job of representing their constituents in 
their district than I can. Whenever I vote on almost any issue I 
automatically am voting against the wishes of at least 45 percent no 
matter how I vote. The minute I vote, I am not representing a 
substantial portion of my people. 

However, the motives behind gerrymandering none of us can justify 
andcommend. They are set up to give one party a sure district and as 
a quid pro quo the party that controls the State legislature is going 
to pick up, as a result, three or four or five or six sure or almost sure 
districts. 

Mr. Asumore. The Secretary of State has the basic principle of 
law that he can go on anyway, and I think that they would do that 
until the court directed them otherwise, because there is a presumption 
of legality and regularity as to all laws that have been passed by 
governmental bodies. 

Mr. Quieter. I would think the important aspect in the type of 
proposal I am submitting to you today is on this population situation. 
If you adopt my suggestion of 15 percent and 400,000 becomes the 
average figure after the 1960 census, from that point forward you 
could be all but certain that all of the Congressmen from Pennsylvania 
would have at least 340,000 people in their district, and none would 
have more than 460,000. This is as of 1961 when the districts will 
be reapportioned. Of course, population decreases and population 
growth would change that, but I think this is a refinement that we do 
not have to worry about. As it is now, it is quite possible when they 
redistrict in Pennsylvania in 1961 one Member of Congress could 
come here thereafter representing 200,000 people or less, and another 
could come here easily representing over half a million. 

This is the situation now in some States, and I think this would be 
the thing that needs to be most corrected and is at the same time the 
easiest to correct becauses it is simply a question of mathematics. 
What is the average, and how far from that average does the district 
deviate? If it fell short, I do not see how any Secretary of State 
who—sure; he might be a politician, but he has taken an oath of office 
to uphold and enforce the law—I do not see how he could do anything 
but deny the certificate if it falls short, or goes over the average 
population deviation margin. 
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Mr. Dononve. In other words, you say population rather than area 
is the criterion ¢ 

Mr. Quictey. Right; basically, yes. 

Mr. Dononur. As long as the area is contiguous ? 

Mr. Quictey. I think the question of compactness is so debatable, 
and arguable, that we could spend the rest of our lives arguing about, 
it. I think the few cases of gerrymandering—and there are not too 
many flagrant cases—I think the few cases are just one of those things 
that we have lived with and probably will have to continue to live 
with. And in this connection I would point out that the population 
limitation makes gerrygandering that much more difficult to achieve. 

Mr. AsHmore. When you take into consideration rural and urban 
areas, the word “compact” has to be somewhat relative anyway; has 
it not ¢ 

Mr. Quietry. Yes, sir. 

Looking at the map of Ohio, you will see that. 

Mr. Kasem. Do you not think that by eliminating the word “com- 
pact” you would be able to devise a more precise method of determina- 
tion? Say we were to have your idea of a prescribed form of certifi- 
cate containing these statements and we did not have the word “com- 
pact” in there as one of the requirements, but we just had “contigu- 
ous”? Then we had the population factor, but we seem satisfied that 
both of these are fairly accurately determinable. 

Contiguous is completely determinable and population raises a lit- 
tle question because it is a question of the Bureau of the Census 
counting the people. Then all the Secretary of State would have to 
certify to is that those two factors are existing; is that right? 

Mr. Quictey. Yes, sir. 

Mr. Kasem. Would we not be improving the bill by leaving out the 
requirement of compactness and by sharpening the definition of the 
requirements / 

Mr. Quictey. You might be right, because I really think that “com- 
pact,” however desirable, is relatively impossible to enforce. 

Mr. Dononvur. The crux of your bill is the last paragraph ? 

Mr. Quiciey. Yes, sir. My bill is identical to the chairman’s bill 
except he uses 20 percent and I use 15 percent until you get to the en- 
forcement section and I stay away from the courts and put the 
burden on the local Secretary of State and, finally, place it in the lap 
of the House where I think it has to go. 

Mr. Lane. Permit me to read a portion of the chairman’s comments 
when he testified on his bill. 

Mr. Celler said as follows: 

At one time I was of the opinion that a 15 percent variance would be adequate, 
but on further study I have concluded that the 20 percent range would provide 
greater flexibility and be more consistent with other requirements. 

Mr. Kasem. It seems to me it is very important when we are talking 
about variances to keep in mind whether we are talking about a vari- 
ance from the average of variances within the various districts from 
the top to the bottom or a variance away from the norm, because one is 
just twice the other when we talk about 20 percent. 

Mr. Lane. That is the way it has always been. 

Mr. Quiatey. I think all of the bills are consistent on that. Mr. 
Multer used 10 percent, I use 15 percent, and the chairman used 20 
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percent, but in each case we all intend it to run in both directions—a 
certain percent above or below. 

Mr. Kasem. But when you consider that actually a 20-percent 
variance or 10-percent variance, I doubt very much if ‘Mr. Celler had 
in mind that this would allow a 40-percent variance from the largest 
to the smallest. 

Mr. Quieter. If you will read the chairman’s testimony, this is 
exactly what he intended because originally, as the chairman pointed 
out, Mr. Celler felt originally that 15 percent afforded a broad enough 
leew ay, or roughly 30 percent, but over a period of time he has come 
to the conclusion that even that is too confining, and has recommended 
20 percent. 

Mr. Kasem. Does not this bother you, Mr. Quigley, to think that 
one citizen may have 40 percent more representation than another? 

Mr. Quie.ey. It does not bother me when I consider the fact that 
we have now in districts in this Congress with less than 200,000 popu- 
lation and we have other districts with over 700,000. The 20-percent 
spread looks pretty good when you compare it with what we now 
have, and I do not agree with the 20-percent limitation. My bill 
calls for 15 percent. 

Mr. Kasem. Do you not think we should try to correct it as much 
as we feasibly can ? 

Mr. Quietey. I think so. In the chairman’s judgment, 20 percent 
is it, and in my judgment 15 percent is it, and in Mr. Multer’s judg- 
ment 10 percent is what it should be. 

Mr. Kasem. I have 7.75 percent. 

Mr. Lane. Thank you, Mr. Quigley. 

Mr. Quieter. Thank you, sir. 

Mr. Lane. I am satisfied, Congressman, that you have put a lot of 
study and thought into your bill and we have received the benefit 
of your very excellent testimony here this morning and I know it is 
going to be most helpful to our committee. 

Mr. Quietey. Thank you. 

(Thereupon, the committee proceeded to consideration of other 
pending matters. ) 
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